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OPEN ACCESS TO COURTS ACT OF 2009 


WEDNESDAY, DECEMBER 16, 2009 

House of Representatives, 

Subcommittee on Courts and 

Competition Policy 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 2:26 p.m., in room 
2237, Rayburn House Office Building, the Honorable Henry C. 
“Hank” Johnson, Jr. (Chairman of the Subcommittee) presiding. 

Present: Representatives Johnson, Conyers, Coble, and Good- 
latte. 

Staff present: (Majority) Christal Sheppard, Subcommittee Chief 
Counsel; Elisabeth Stein, Counsel; Rosalind Jackson, Professional 
Staff Member; and (Minority) Paul Taylor, Counsel. 

Mr. Johnson. The hearing of the Committee on the Judiciary, 
Subcommittee on Courts and Competition Policy, will now come to 
order. 

And without objection, the Chair will be authorized to declare a 
recess of this hearing. 

I now recognize myself for a short statement. First, I will say 
that a little fire to put out caused me to be detained, and so I want 
to apologize to everyone for not getting this meeting started on 
time. 

And access to the courts and the ability for claims to be heard 
by a judge or jury are fundamental to our system of justice. For 
over 50 years, courts have used the Conley standard to ensure that 
plaintiffs had the opportunity to present their case to a Federal 
judge even when they did not yet have the full set of facts. 

The court in Conley set a relatively low bar that is, effectively, 
a non-plausibility standard. Only if the plaintiff could prove no set 
of facts in support of his or her claim would he or she fail to sur- 
vive a 12(b)(6) motion to dismiss. 

And in Twombly, a Section 1 antitrust case, the Supreme Court 
revised the Conley standard to require, “plausible grounds” which 
provide enough facts to raise a reasonable expectation that dis- 
covery will reveal evidence of an illegal agreement. 

However, it was not clear whether the court intended for the 
standard — this standard to apply only to antitrust cases. In its 
Iqbal decision, the court clarified that the plausibility standard not 
only applies to antitrust cases but to all civil cases. 

( 1 ) 
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Further, the court clarified that plausibility — “Plausibility is a 
context-specific task that requires the reviewing court to draw on 
its judicial experience and common sense.” 

One critic of this decision commented that this is a subjective 
standard and it could prove devastating to civil rights cases. 

What we have effectively seen is a gradual ratcheting up of the 
standard that plaintiffs must plead to survive a motion to dismiss. 
This raises several concerns in my mind, and I am particularly con- 
cerned that those who need it most will be denied access to the 
courts under Iqbal, under the pleading standard. 

As Chairman of this Subcommittee, I believe it is extremely im- 
portant that plaintiffs be able to survive an initial motion to dis- 
miss when the facts in question can only be answered by informa- 
tion completely in the hands of the defendant alone. 

In discrimination cases, including gender, race and employment 
discrimination, it is frequently only through the discovery process 
that plaintiffs are able to identify non-public information that 
would support their claims. 

Initial studies have indicated that dismissals have increased as 
much as 10 percent in the 7 months since the court decided Iqbal. 

In fact, we already know that employment discrimination claims, 
which the Supreme Court held were explicitly not subject to a 
heightened pleading standard in Swierkiewicz, are now subject to 
the plausibility standard. 

I am also concerned that the Supreme Court may inadvertently — 
may have inadvertently subverted the Rules Enabling Act process 
which Congress established and which the Judicial Conference car- 
ries out every year. 

The Rules Enabling Act calls for a deliberate process where the 
Judiciary, Congress and the bar can weigh in on potential rule 
changes. 

The court is certainly entitled to change its legal interpretation 
of the Conley pleading standard. However, there is a legitimate ar- 
gument that such a change in the pleading law ought to be done 
through the Rules Enabling Act process. 

Even members of the Supreme Court have noted that the Iqbal 
decision may have changed the Eederal rules. In the words of Jus- 
tice Ginsberg, the Supreme Court may have “messed up the Fed- 
eral rules.” 

The proposed legislation, H.R. 4115, that we are considering 
today was introduced by Congressman Nadler, Chairman Conyers 
and myself earlier this year. 

And the bill, which is entitled “Open Access to Courts Act of 
2009,” is an attempt to clarify the pleading standard and ensure 
that any plaintiff with a valid claim will have an opportunity for 
discovery. 

I look forward to the testimony from today’s witnesses, the first 
of which is the primary author of the bill, Mr. Jerry Nadler, and 
I look forward to the testimony of the panel when its time comes. 

And I look forward to hearing whether or not you think the pro- 
posed legislation will help clarify the state of notice pleading juris- 
diction. 

[The bill, H.R. 4115, follows:] 
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lllTH CONGEE SS 
1st SjiSSiOiN 


H.R.4115 


To amend title 28, United States Code, to provide a restoration of notice 
pleading' in Federal courts, and for other purposes. 


IN THE HOUSE OF REPRESENTATIVES 

Novembek 19, 2009 

Mr. Nadlhb of New York (tor himself, Mr. JOIIXSON of Georgia, Mr. CON- 
YERS, Mr. Scott of Virginia, Mr. Delahunt, Ms. Jackson-Lee of 
Te-vas, Ms. CllU, Mr. Michaud, Ms. KtLPATBiCK.of Michigan, and Mr. 
Cohen) introduced the following- hill; which was referred w the Com- 
mittee on the Judieiarjr 


A BILL 

To amend title 28, United States Code, to provide a restora- 
tion of notice pleading in Federal courts, and for otlier 
purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT ITTLE. 

4 This Act may be cited as the “Open Access to Courts 


5 Act of 2009”. 
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2 

1 SEC. 2. NOTICE PLEADING RESTORATION. 

2 (a) In General. — C hapter 131 of title 28, United 

3 States Code, is amended by adding at the end the fol- 

4 lowing: 

5 “§ 2078. Limitation on dismissal of complaints 

6 “(a) A court shah not dismiss a complaint under sub- 

7 division (b)(6), (e) or (e) of Unle 12 of the Federal Rules 

8 of Civil Procedure unless it appears bejtind doubt that tire 

9 plaintiff can prove no set of facts in support of the claim 

10 which would entitle the plaintiff to relief. A court shall 

11 not dismiss a complaint under one of those subdivisions 

12 on the basis of a determination by the judge that the lac- 

13 tual contents of the complaint do not show the plaintiff’s 

14 claim to be plausible or are insufficient to wari'ant a rea- 

15 sonable inference that the defendant is liable for the mis- 

1 6 conduct alleged. 

17 “(b) The provisions of subsection (a) govern accord- 

18 ing to their terms except as other«d.se expressly proAded 

19 by an Act of Congress enacted after the date of the enact- 

20 nient of this section or by amendments made after such 

21 date to the Federal Rules of Civil Procedure punsuant to 

22 the procedures prescribed by the Judicial Conference 

23 under this chapter.”. 

24 (b) Clbeigal Ambndmbni’. — T he table of sections 

25 at the beginning of chapter 181 of title 28, United States 
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1 Code, is amended by adding at the end the following new 

2 item: 

“2078, Limitation on dismifififi.l of oompla.inta/'. 

O 
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Mr. Johnson. I now recognize my colleague, Mr. Coble, the dis- 
tinguished Ranking Member of the Subcommittee, for his opening 
remarks. 

Mr. Coble. Thank you, Mr. Chairman. 

Mr. Chairman, we are here today to discuss proposed legislation 
H.R. 4115 that would overturn the Supreme Court’s decision in 
Iqbal V. Ashcroft. In that decision, decided last May, the Supreme 
Court held that a lawsuit could only go forward if a plaintiff has 
a plausible claim, which the court defined as “factual content that 
allows the court to draw the reasonable inference that the defend- 
ant is liable for the misconduct alleged.” 

In so holding the Supreme Court reaffirmed the longstanding 
principle that a lawsuit based solely upon the bald and conclusory 
assertions should not proceed to the discovery stage of litigation. 

The Supreme Court in Iqbal, Mr. Chairman, dismissed the law- 
suit on the ground that a terrorism detainee’s complaint failed to 
plead sufficient facts to state an intentional discrimination claim 
against government officials, including the director of the FBI and 
the attorney general. 

Mr. Iqbal was arrested in the United States on criminal charges 
and detained by Federal officials after the September 11 terrorist 
attacks. He pleaded guilty to the criminal charges, served time in 
prison and was removed to his native Pakistan. 

But then he indiscriminately sued high-level government offi- 
cials, arguing that they were somehow responsible for allegedly 
tough treatment he received while in prison. The issue in this case 
was whether Mr. Iqbal had alleged claims against the Federal offi- 
cials that were reasonably specific enough to allow the case to pro- 
ceed. 

The Supreme Court held he had not, stating as follows: The 
pleading standard. Federal Rule 8, analysis does not require de- 
tailed factual allegations, but it demands more than an unadorned 
the — defendant-unlawfully-harmed-me accusation. 

A pleading that offers labels and conclusions or a formulaic reci- 
tation of the elements of a cause of action will not do. Nor does a 
complaint suffice if it tenders naked assertions devoid of further 
factual enhancement. 

The best evidence indicates that Iqbal decision was simply a reit- 
eration of well-settled case law and consequently the Federal courts 
have continued to allow plausible claims to go forward while dis- 
missing factually baseless claims. 

The most comprehensive study to date of how the Federal courts 
have applied the Iqbal decision is currently being performed by the 
Advisory Committee on Civil Rules within the Judicial Conference 
of the United States, which is chaired by United States District 
Court Judge Mark Kravitz. 

An advisory committee memo recently explained that at this 
early stage of the development of the case law discussing and ap- 
plying the Iqbal pleading, standards — the Iqbal pleading stand- 
ards, it is difficult to draw many generalized conclusions as to how 
the courts are interpreting and applying that decision. 

Overall, the memorandum concludes the case law does not ap- 
pear to indicate a major change in the standards used to evaluate 
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the sufficiency of complaints. The Iqbal decision has certainly not 
led to a wholesale dismissal of lawsuits. 

A recently released letter from the Judicial Conference states 
that the official research body of the Federal courts conducted an 
empirical review of the 94 Federal court dockets, comparing the 
granting of motions to dismiss before and after the Iqbal decision. 
The data shows that the Iqbal decision has not resulted in an in- 
crease in the dismissal of civil rights suits. 

Indeed, courts have continued to deny motions to dismiss in 
cases involving claims against government officials for actions un- 
dertaken in defending the country against terrorist attack as well 
as in the cases involving commercial claims. Likewise, complaints 
alleging civil rights claims have survived motions to dismiss. 

In sum, all the evidence to date indicates it would be premature 
at best for the Congress to statutorily disrupt the court’s reason- 
able application of longstanding precedents. These precedents go 
back many decades, Mr. Chairman. 

As early as 1972, the Second Circuit explained that even under 
the liberal Federal Rules of Civil Procedure, a hare-bones state- 
ment of conspiracy or an injury without any supporting facts per- 
mits dismissal. 

In reviewing the sufficiency of a constitutional claim in 1968, the 
Supreme Court held that for the purposes of this motion to dismiss 
we are not bound to accept as true a legal conclusion couched as 
a factual allegation. 

Dozens of lower court decisions applied the same standard, refus- 
ing to credit a complaint’s bald assertions, unsupported conclu- 
sions, unwarranted inferences or the like when deciding a motion 
to dismiss for failure to state a claim. 

Further, even if some of the lower courts conclude that some law- 
suits can’t pass muster, courts continue to have the power under 
the Federal Rules of Civil Procedure to permit plaintiffs to amend 
their complaints. 

Courts continue to allow plaintiffs the opportunity to amend 
their complaints to provide more specifics and to re-file their cases 
in a way that allows them to proceed. 

Finally, courts can and should continue to perform an essential 
gatekeeping function. They have a responsibility to ensure that the 
courts are not overwhelmed with frivolous cases and that defend- 
ants are not hauled into court on a whim. 

The Federal courts themselves have not indicated they are hav- 
ing problems applying the Iqbal decision as it was nothing more 
than a reaffirmation of longstanding case law. 

I have an open mind on this topic, Mr. Chairman, although I am 
not embracing it warmly, as you can tell by my statement. 

But unless and until the Federal courts themselves indicate 
there is a reason for Congress to intervene, there is much reason 
to believe that any statutory amendments to the existing rule could 
very likely do more harm than good. 

And I thank you again, Mr. Chairman, for having called this 
hearing. 

Thank the panelists for appearing. 

And I yield back my time. 

Mr. Johnson. Thank you. Congressman Coble. 
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I will, in response, say that I am happy that you have an open 
mind on this issue, as I do, but I will tell you that the issue of pre- 
trial discovery is important to litigants because it — much of it puts 
people under oath and there is an opportunity to learn the real 
truth and thus amend the pleadings, as opposed to going through 
this nebulous standard which the Supreme Court has imposed. 

I thank the gentleman for his statement, and I now recognize 
Mr. John Conyers, a distinguished Member of this Subcommittee 
and also the Chairman of the Committee on Judiciary. 

Mr. Conyers. Thank you. Chairman Johnson. 

Could we offer a series of condolences for Committee Chairman 
Nadler, who has been forced to sit through our lectures to him and 
the audience? Normally he is on this side of the hearing process, 
and he gives lectures himself. 

And now he has to receive them before he can make his state- 
ment. I don’t know if that is justice — retributable justice, or if it 
is unfair or what, Jerry, but 

Mr. Nadler. Turnabout is always fair play. 

Mr. Conyers. Well, it looks like that is what might be happening 
this afternoon. 

But I am proud to join with Chairman Nadler and Chairman 
Johnson in trying to examine this whole question of access to the 
courts, and that is really what we are here to examine today. 

And it seems to turn mostly around the Supreme Court decisions 
of Bell Atlantic v. Twombly and the other case of Ashcroft v. Iqbal. 

And what we are trying to do is deal with a phenomenon that 
has been noted in The Nation magazine by Herman Schwartz, Sep- 
tember 30 of this year, 2009, in which this distinguished lawyer 
and professor had published an article entitled “The Supreme 
Court Slams the Door.” 

And I just want you to hear these two sentences. The Supreme 
Court ruling — and also ask unanimous consent that it be included 
in the record. 

[The information referred to follows:] 
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Published on The Nation fhttpp'/www.thenation.com') 


The Supreme Court Slams the Door 

Herman Scliwartz | September 30, 2009 

A Supreme Court ruling in May, Ashcroft v. Iqbal, on how much information civil complaints in a 
lawsuit must contain, might seem a narrow technical matter, of interest only to lawyers and law 
journals. Yet, it is on just such "technicalities" that the legal rights of victims of public or private 
wrongdoing often hinge. For almosft four decades the Court's ri^t wing has been perfecting such 
technicalities as legal w'eapons to deny Americans an opportunity to enforce their rights in court. 

In Iqbal the Court's five conservatives dismissed a suit against former Attorney General John 
Ashcroft and FBI Director Robert Mueller that arose out of the jailing of thousands of Arab Muslim 
men in the wake of 9/1 1 . At issue w'as how much etddence the plainiii'fj Javord Iqbal, needed to 
support his complaint about government mistreatment. Iqbal, a Pakistani Muslim, charged that he 
had been beaten, denied medical care and food, insulted, and otherwise brutalized by federal 
agents, ail of which was conduct, he contended, that Ashcroft had authorized and Mueller had 
implemented. But Justice Anthony Kennedy, speaking for the majority, ruled that Iqbal's complaint 
did not set out enough facts "to state a claim to relief that is plausible on its face." 

Under federal procedural rules 8(a)(2) and 9(b), a complaint need only contain "a short and plain 
statement of the claim showing iliat the pleader is entitled to relief," and the defendant's state of 
mind can "be alleged generally." These rules have consistently been interpreted liberally, because in 
many ca.se.s the evidence of what a defendant knew, intended or planned can be found only in his 
files, and until the plaintiff can remain in court long enough to have an opportunity to examine 
those flics and to question defendants and others, the merits of the case cannot be determined. 

Last year, in Bell Atlantic Corp. v. Twomhly the Court unexpectedly raised the pleading 
requirements for anti-tmst actions, but the majori^ left it unclear whether the ruling appHed beyond 
anti-trust cases and other large, complex cases. Tliis past May, the Court resolved that uncenainn' 
by extending the Twomhly rule to all civil cases, overturning decades of accepted practice. Il threw 
out Iqbal's complaint even though it contained 1 53 detailed factual allegations describing the 
beatings, denial of medical care and the other abuses he suffered. As a result, businesses that 
discriminate against minorities, corporations that sell harmful products and many other wrongdoers 
can escape having to answer in court for their actions, no matter how blatant or egregious the 
violation, for the Iqbal deci.sion gives judges virtual carte blanclie to dismiss a case without allowing 
the plaintiff any pretrial examination. 

In the few' months since the decision in. Iqbal came down,it has resulted in the dismissal of 1500 
District Court and 1 00 appellate court cases, many if not most of which would probably have 
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Tlie Supreme Court Slams the Door 


hiUp://www.theiiation,com/priiit/'nrticle/supreme-court-slQms-door 


siiTvived; more dismissal motions are pending. Con^jlainls against drug and other companies for 
multi-organ failure after laking an epilepsy dn^ for false marketing and for excessive lead in baby 
bottle coolers have all been thrown out at the pleading stage, as have many civil rights cases.. Iqbal 
has also been used to dismiss a First Amendment suit by anti-Bush protesters against the Secret 
Service, and complaints agaitist Coca-Cola and its Colombian subsidiaries for the murder and 
torture of trade unionists, In all these cases, the mental element—what defendants knew and when 
they knew it"is usually crucial, and without going into a defendant's files and oral questioning of 
knowledgeable people, that cannot be determined. 

The Iqbal case is just the latest in a long line of decisions sliutting the courthouse doors, few of 
which have drawn any public attention. The Warren Court had tried to make it easier for victims of 
public or private misconduct to have their day in federal court. Since 1 972, how'ever, when William 
Rehnquist and Lewis Powell joined the Court, consen'ative justices have been trying to undo 
almost everj’thing the Warren Court had begun, often with legal doctrines specially crafted for the 
purpose. 

The conservatives began by limiting standing to sue, making it much harder for plaintiffs to 
establish that they had personally suffered injuries sufficiently serious to w’arrant going to trial. In 
1972 Rehnquist and his fellow conservatives dismissed a suit by opponents of the Vietnam War 
challenging Army surveillance of antiwar demoastrations in which the protesters had participated. 

In 1 974 they held that taxpayers and citizens lacked standing to enforce the constitutional ban on 
members of Congress serving in the miKtary, and the constitutional requirement that "receipts and 
expenditures of all public money" be made public. Two years later, they dismissed a challenge by 
wellare recipients to an IRS regulation that allowed nonprofit hospitals to refuse to serve the poor 
without losing their tax exemption, and in 1984 they threw out a suit by black children in segregated 
schools w'ho challenged the IRS's failure to enforce the Congressionally banned tax exemptions for 
private schools tliat excluded African-American students. Six years later they refused to allow 
environmentalists to challenge government actions threatening endangered species, even though 
Congress had auLhori/ed .such suits by "anyone." And ju^ two years ago a new' right-wing majority 
barred suits against the executive branch for funding religious activities. 

Limiting standing to sue is not die only technique the Court’s right wing uses to close the courthouse 
door. Here's another one; some federal statutes do not specifically provide for private enforcement, 
but it is obvious that beneficiaries of the statute must have such a ri^t if they are to have any 
remedy at all. That is because government agencies often don't have the resources or the w’ill to 
enforce a law, especially when the incumbent administration has no sympathy for the particular 
statute; if the law's beneficiaries cannot sue, they are left with no remedy. For these reasons in the 
1 960s and 1 970s, the Court developed a set of criteria for determining when statutory beneficiaries 
could sue in their own right. When Sandra Day O’Connor, Antonin Scalia and Anthony Kennedy 
joined the Court in the 1980s, however, the Court tossed out these criteria. Today, victims of 
violations of civil rights, housing, drug, medical-device safety and securities laws, as w’ell as those 
denied benefits under Medicaid, Medicare and similar laws, may not sue on their own behalf unless 
Congress specifically says so 

This Court has also made it all but impossible to enforce federally created rights against state 
governments. Resurrecting and expanding the sovereign immunity doctrine— which is found 
nowhere in the Constitution and is based on the long-discredited common law notion that "the king 
can do no wrong"-the Court in a series of 5-4 decisions has denied state employees and others the 
right to sue state govermnents for violations of the Labor Standards Act and other federal 
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The Supreme Court Slams the Door 
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statutes. The only exception to this ban is wAien Coi^ess acts to enforce the Fourteenth 
Amendment. The majority has, however, in^sed on Congress such higli-evidentiar>' criteria for 
these exceptions that most of the cases to come before the Court-cases involving disability, 
violence against women, age discrimination, jiatent protection— have been turned down. 

Led by Justice Scalia, the Court has also made it impossible to challenge gerrymandering. Claiming 
that gerrymanders raise political issues too difficult for courts to decide— even though all nine 
justices agree that partisan gerrymandering is unconstitutional and the four dissenters find the 
problem quite manageable— tbc Court upheld a 2002 Pennsylvania redistricting that produced a 
12-7 Republican majority in tlie House of Representatwes in a state where Democratic voters 
slightly outnumber Republican. 

More than 200 years ago, in Marbury v. Madison, Chief Justice John Marshall wrote that "the 
government of the United States has been emphatically' termed a government of law's, and not of 
men. It will certainly cease to deserve this high appellation, if the laws furnish no remedy for the 
violation of a vested legal right." And that is as true today as it was then. 

Source URL: httD:/Avww,dienation,com('articJe/suprcine-couit-slains-door 
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Mr. Conyers. The Supreme Court ruling in May, Ashcroft u. 
Iqbal, on how much information civil complaints in a lawsuit must 
contain, might seem a narrow technical matter of interest only to 
lawyers and law journals. Yet it is on just such technicalities that 
the legal rights of victims of public or private wrongdoings often 
hang. For almost four decades, the court’s right wing has been per- 
fecting such technicalities as legal weapons to deny Americans an 
opportunity to enforce their rights in court. 

And they go on to point out, as I do in the rest of my statement, 
that there are a couple of classes of litigants that could be very 
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negatively impacted. And the first that come to mind is the fact 
that there will be a number of civil rights and civil liberties cases 
that could be negatively affected. 

And the claim of weeding out non-meritorious claims sounds 
quite appropriate, but sometimes these decisions may throw out 
the baby with the bath water. 

Studies have shown that the dismissal rules are up quite a bit, 
and that the protection of civil rights is — and this always normally 
ends up in Federal court — is essential. And the Supreme Court is 
now, through cleverly narrowing the rules of procedure, making it 
harder and harder for those kinds of cases to find their way into 
court. 

And what we have is studies that show that these dismissals 
under 12(b)(6) are up 10 percent. Behind these statistics are num- 
bers, countless numbers, of people who have suffered an injustice 
and are unable, therefore, to seek redress in court. 

Now, some believe that these dismissals are higher for cases in- 
volving race, gender and employment discrimination. And it is 
often difficult to secure evidence that the — that demonstrates dis- 
crimination without first going through discovery. And if you can’t 
get through discovery, you never can get the case into court in the 
first instance. 

And so it seems that under these new standards, plaintiffs may 
often be locked out of the courthouse unless they can present a sort 
of smoking gun that shows that there is clear evidence of discrimi- 
nation before you get to the case. 

I can see some — well, some say it is unintentional. Some say it 
is deliberate. But in essence, the plaintiffs have to prove their case 
before they have a chance to gather the evidence to prove their 
claims. And this is not a very good picture. 

And finally, the Rules Enabling Act provides a procedure for 
making changes as significant as elevating the pleading statement. 
While the Supreme Court does have the power to reverse their 
prior interpretation, it seems more proper to call upon the collec- 
tive experience of bench and bar to develop these sweeping and sig- 
nificant changes in the pleading standard. 

And so this is an important hearing. It is not just for lawyers 
alone. And I am glad that Chairman Nadler has been able to go 
through this without too much encroachment. I hope the Chair will 
give him as much time as he needs to make the case for our bill. 

And thank you very much. Chairman Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. 

Congressman Nadler, your ordeal will be over with shortly. 

And I want to thank — well, I want to now recognize Mr. Bob 
Goodlatte out of Virginia for his opening statement. 

Mr. Goodlatte. Well, thank you, Mr. Chairman. And, Mr. 
Chairman, I appreciate the opportunity to offer some comments on 
this. 

I think that all of us here would agree, including you, and Chair- 
man Conyers and Chairman Nadler as well, that if this involved 
a criminal investigation that we would require that somebody, be- 
fore they got a search warrant of somebody’s home, to allege some 
facts, some foundation, for obtaining that search warrant. 
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So when the Supreme Court in two cases now says that there 
should he a similar standard before a plaintiff can begin the proc- 
ess of searching somebody through their documents and their depo- 
sitions, and questioning their family members and friends and em- 
ployees, or whoever the people that may have discoverable evidence 
in a matter can proceed, that they have to allege some facts, some 
foundation, for doing so, seems to me to be very reasonable. 

And H.R. 4115, the “Open Access to Courts Act of 4009,” is an 
economic stimulus package for trial lawyers. This legislation re- 
moves any certainty that currently exists with regard to the legal 
standard for determining whether a complaint’s allegations are suf- 
ficient to survive a motion to dismiss. 

Incredibly, this legislation literally states that a court shall not 
dismiss a complaint when a judge believes the facts alleged do not 
show the claims to be plausible. 

Similarly, a judge may not dismiss a claim when he believes that 
the facts are insufficient to warrant a reasonable inference that the 
defendant is liable for the misconduct alleged. This would overturn 
Federal rules and decades of precedent governing pleading stand- 
ards. 

The confusion created by this legislation would cause a huge 
flood of claims filed by plaintiffs because now, rather than pre- 
senting a factual pleading that shows some plausible way the de- 
fendant could be liable, plaintiffs need only a wild allegation and 
then enjoy access to discovery to try to prove their theory. 

The bill’s literal text binds the hands of judges from throwing 
cases out that are blatantly frivolous. The result is that defendants 
of all stripes will be forced to open up their wallets to foot the bill 
for discovery costs and attorneys’ fees to defend even the most ri- 
diculous claims. 

In addition, the bill would overturn any standards that Congress 
has previously passed relating to the required substance of com- 
plaints. The text explains that the provisions of H.R. 4115 would 
trump everything other than acts of Congress passed after the ef- 
fective date of the bill. 

America’s small businesses are hurting. They are not receiving 
capital from banks because banks are being forced to invest in the 
most risk-averse assets like Treasury securities, which happen to 
fund the debt accumulated from big government spending. 

They are facing uncertainty about massive new taxes on energy 
and health care as well as penalties for those businesses that can- 
not afford to comply with the new regulations in these areas. 

And now we are going to eliminate the very standards that pro- 
tect them from extremely expensive frivolous lawsuits. The clear 
message seems to be that Congress does not want these small busi- 
nesses to succeed or to create new jobs. 

Mr. Chairman, it is getting close to Christmas, but American citi- 
zens and businesses cannot afford to pay for the gift this bill gives 
to the trial lawyers this year. Indeed, it is the gift that keeps on 
giving. 

And I yield back. 

Mr. Johnson. I thank the gentleman for his statement. 

And without objection, other Members’ opening statements will 
be included in the record. 



14 


I am now pleased to introduce our witness on panel one, Rep- 
resentative Jerry Nadler, the distinguished representative from the 
8th District of New York. 

Representative Nadler’s district includes parts of Manhattan and 
Brooklyn, and he is a Member of the Judiciary Committee where 
he chairs the Subcommittee on Constitution, Civil Rights — Con- 
stitution, Civil Rights and Civil Liberties. He also serves as the 
most senior northeastern Member of the Committee on Transpor- 
tation and Infrastructure. 

Mr. Nadler, don’t put us through an ordeal to make us pay. I will 
count on Chairman Conyers to rule your time has expired. But 
please proceed with your statement, sir. 

TESTIMONY OF THE HONORABLE JERROLD NADLER, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW 

YORK 

Mr. Nadler. Thank you. Chairman Johnson, Chairman Conyers, 
Ranking Member Coble, other distinguished Members of the Sub- 
committee. 

Thank you for holding today’s hearing on H.R. 4115, the “Open 
Access to Courts Act of 2009”, which I introduced with Chairman 
Johnson and Chairman Conyers on November 19th. 

The Supreme Court’s decision in Ashcroft v. Iqbal was the sub- 
ject of a hearing I chaired in the Subcommittee on the Constitu- 
tion, Civil Rights, and Civil Liberties on October 26 entitled “Ac- 
cess to Justice Denied: 

Ashcroft V. Iqbal.” 

It is the legislative response to that hearing’s findings that bring 
us here today. What is really significant about the Iqbal decision 
is that it sets up a very stringent new standard that prevents peo- 
ple from having their day in court. 

It does so not based on the evidence or on the law but on the 
judge’s own subjective criteria. Rights without remedies are no 
rights at all. That is an ancient legal maxim. 

All Americans are entitled to have access to the courts so that 
their claims can be heard, the evidence weighed, and their rights 
can be vindicated. Without recourse to the courts, our rights are 
merely words on paper. 

In Iqbal, the court established a new test that Federal judges 
must use when ascertaining whether civil complaints will with- 
stand a motion to dismiss under Rule 12(b)(6) of the Federal Rules 
of Civil Procedure. 

Rather than questioning, as required under Rule 8(a)(2), only 
that the plaintiff had included “a short and plain statement of the 
claim showing that the pleader is entitled to relief,” it dismissed 
the case not on the merits or on the law but on the bald assertion 
that the claim was not plausible. 

In the past, the rule had been, as the Supreme Court stated in 
Conley v. Gibson, that the pleading rules exist to “give the defend- 
ant fair notice of what the claim is and the grounds upon which 
it rests,” not as a substantive bar to consideration of the case. 

Now the court has required, in effect, that the pleading serve as 
a substantive bar to the consideration of the case by requiring that 
prior to discovery, courts must somehow assess the plausibility of 
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the claim, dismissing claims the court finds not plausible — before 
discovery and without submission of evidence. 

This rule will reward defendants who succeed in concealing evi- 
dence of wrongdoing, since claims will be dismissed before dis- 
covery can proceed, whether it is government officials who violate 
people’s rights, polluters who poison the drinking water or employ- 
ers who engage in blatant discrimination. 

Often, evidence of wrongdoing is in the hands of the defendants, 
and the facts necessary to prove a valid claim can only be 
ascertained through discovery. 

The Iqbal decision overturned — and some of the statements of 
the last few minutes assume that — or asserted that my bill would 
establish a new requirement, a new standard. In fact, it will simply 
reassert the standard that existed for 50 years until the Iqbal deci- 
sion. 

The Iqbal decision has overturned 50 years of precedent and will 
effectively slam shut the courthouse door on legitimate plaintiffs 
based on the judge’s subjective take on the plausibility of a claim 
rather than the — on the actual evidence. 

At our hearing on Ashcroft v. Iqbal, we heard compelling testi- 
mony from the witnesses that the Iqbal decision has resulted in the 
substantial departure from previously well-settled practice in civil 
litigation. 

Several witnesses said the new standard put forward by the Su- 
preme Court to decide a motion to dismiss a civil complaint 
amounts to a heightened pleading standard. 

Professor Arthur Miller of New York University School of Law, 
an expert on civil procedure, testified that “what we have now is 
a far different model of civil procedure than the original design.” 

We also heard from seasoned litigators. John Vail of the Center 
for Constitutional Litigation stated that there is “no doubt that the 
Supreme Court intended a sea change in pleading law.” 

Debo Adegbile of the NAACP Legal Defense Fund referred to the 
Iqbal decision as a “judicially heightened pleading barrier erected 
by the Supreme Court.” 

These three witnesses agreed that a legislative response like 
H.R. 4115, the “Open Access to Courts Act of 2009,” is very nec- 
essary. 

In addition to our witnesses, a diverse coalition of 36 civil rights, 
consumer, environmental and other organizations support a legisla- 
tive response to 

Ashcroft V. Iqbal. 

Mr. Chairman, I ask that a copy of their letter be included in the 
record following my testimony. 

Mr. Johnson. Without objection. 

Mr. Nadler. Thank you, Mr. Chairman. 

H.R. 4115 would restore the notice pleading standard that ex- 
isted prior to Ashcroft v. Iqbal, a standard that was articulated 
over 50 years ago in Conley v. Gibson. Notice it would not establish 
a brand new standing, opening the courthouse doors to all sorts of 
frivolous claims. It would reestablish the pleading standard that 
existed for 50 years prior to Ashcroft. 

Using the language in Conley, the Open Court — Access to Courts 
Act provides that a complaint under Rule 12(b)(6)(c) or (e) cannot 
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be denied “unless it appears beyond doubt that the plaintiff can 
prove no set of facts in support of the claim that would entitle the 
plaintiff to relief.” That is not language that I invented. That is 
language from the Conley decision of roughly 50 years ago. 

That was the correct and workable standard for a half-century. 
It is well understood and practical. The Open Access to Courts Act 
would simply restore that time-tested standard. 

Mr. Chairman, this Supreme Court seems to be engaged on a 
crusade to deny access to the courts increasingly to litigants of all 
sorts by tightening and redefining the standing standards — and 
that is a constitutional doctrine we can’t correct — and by redefining 
and amending through court ruling the rules of civil procedure, a 
change we can correct and should by passing this bill. 

Again, I thank you, Mr. Chairman, for holding today’s hearing 
and for your leadership on this issue. I look forward to working 
with you and with the other Members of the Subcommittee and the 
full Committee to restore the rights of all Americans to a day in 
court by enacting H.R. 4115, the “Open Access to Courts Act of 
2009.” 

Thank you, and I yield back the balance of my time. 

[The prepared statement of Mr. Nadler follows:] 
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Prepared Statement of the Honorable Jerrold Nadler, 

A Representative in Congress from the State of New York 


Testimony of Representative Jerrold Nadler 
Subcommittee on Courts and Competition Policy 
Hearing on H.R. 4115, the “Open Access to Courts Act” 
Wednesday, December 16, 2009 


Chairman Johnson, Ranking Member Coble, and other distinguished Members of the 
Subcommittee on Courts and Competition Policy, thank you for holding today’s hearing on H R. 
4115, the “Open Access to Courts Act,” which I introduced with Chairman Johnson and 
Chairman Conyers on November 19th. 

The Supreme Court’s decision m Ashcroft v. Iqha! was the subject of a hearing I chaired 
in the Subcommittee on the Constitution, Civil Rights, and Civil Liberties on October 26th 
entitled “Access to Justice Denied: Ashcroft v. Iqhal." It is the legislative response to that 
hearing’s findings that brings us here today. 

What is really significant about the decision is that it sets up a very stringent new 
standard that prevents people from having their day in court. It does so, not based on the 
evidence, or on the law, but on the judge’s own subjective criteria. 

Rights without remedies are no rights at all. All Americans are entitled to have access to 
the courts so that their claims can be heard, the evidence weighed, and their rights can be 
vindicated. Without recourse to the courts, our rights are merely words on paper. 

In Iqbal, the Court established a new test that federal judges must use when ascertaining 
whether civil complaints will withstand a motion to dismiss under Rule 12(b)(6) of the Federal 
Rules of Civil Procedure. Rather than questioning, as required under Rule 8(a)(2), only that the 
plaintiff had included a “short and plain statement of the claim showing that the pleader is 
entitled to relief,” it dismissed the case, not on the merits, or on the law, but on the bald assertion 
that the claim was not “plausible.” 

In the past, the rule had been, as the Supreme Court stated in Conley v. Gibson, that the 
pleading rules exist to “give the defendant fair notice of what the ... claim is and the grounds 
upon which it rests” not as a substantive bar to consideration of the case. Now the Court has 
required that, prior to discovery, courts must somehow assess the “plausibility” of the claim, 
dismissing claims the court finds not “plausible” - before discovery, and without submission of 
evidence. 

This rule will reward defendants who succeed in concealing evidence of wrongdoing, 
since claims will be dismissed before discovery can proceed, whether it is government officials 
who violate people’s rights, polluters who poison the drinking water, or employers who engage 
in blatant discrimination. Often evidence of wrongdoing is in the hands of the defendants, and 
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the facts necessary to prove a valid claim can only be ascertained through discovery. 

The Iqbal decision overturned 50 years of precedent and will effectively slam shut the 
courthouse door on legitimate plaintiffs based on the judge’s subjective take on the plausibility 
of a claim rather than on the actual evidence. 

At our hearing on Ashcroft v. k/hal, we heard compelling testimony from our witnesses 
that the Iqbal decision has resulted in a substantial departure from well-settled practice in civil 
litigation. Several witnesses said that the new standard put forward by the U.S. Supreme Court 
to decide a motion to dismiss a civil complaint amounts to a heightened pleading standard. 

Professor Arthur Miller, of New York University School of Law, an expert on civil 
procedure, testified that “what we have now is a far different model of civil procedure than the 
original design.” We also heard from seasoned litigators. John Vail, of the Center for 
Constitutional Litigation, stated that there is “no doubt that the Supreme Court intended a sea 
change in pleading law.” Debo Adegbile with the NAACP Legal Defense Fund, referred to the 
Iqbal decision as a “judicially heightened pleading barrier erected by the Supreme Court.” 

These three witnesses agreed that a legislative response, like H R. 41 15, the “Open 
Access to Courts Act,” is necessary. In addition to our witnesses, a diverse coalition of 36 civil 
rights, consumer, environmental, and other organizations, support a legislative response to 
Ashcroft V. Iqbal. Mr. Chairman, I ask that a copy of their letter be included in the record 
following my testimony. 

H.R, 4115 would restore the notice pleading standard that existed to Ashcroft v. 
Iqbal, a standard that was articulated over fifty years ago in Conley v. Gibson. Using the 
language in Conley, the "Open Access to Courts Acf provides that a complaint under Rule 
12(b)(6), (c), or (e) cannot be denied “unless it appears beyond doubt that the plaintiff can prove 
no set of facts in support of the claim that would entitle the plaintiff to relief” 

That was the correct and workable standard for a half-century. It is well understood and 
practical. The “Open Access to Courts Act” would restore that time-tested standard. 

Again, I thank you, Mr. Chairman, for holding today’s hearing, and for your leadership 
on this issue. I look forward to working with you to restore the rights of all Americans by 
enacting H R. 41 1 5, the “Open Access to Courts Act.” 
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ATTACHMENT 


October 26, 2009 


The Honorable Jerrold Nadler 

Chairman, Subcommittee on the Constitution, Civil Rights, and Civil Liberties 
U.S. House of Representative Committee on the Judiciary 
2138 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Nadler: 

We are writing to urge you to support legislation that would restore the legal 
standards required to bring federal court litigation that have been the law for half a 
century. In two recent cases, the U.S. Supreme Court fundamentally changed these 
standards and erected new barriers that may keep victims of unlawful conduct from 
gettmg into court to prove their claim, thereby immunizing lawbreakers from appropriate 
sanction and encouragmg disrespect for the law. 

hi Bell Atlantic v. Twomhly, 550 U.S. 544 (2007), the Court created a brand new 
requirement that federal complaints must meet in order to overcome motions to dismiss. 
The Court ruled that the complaint must state enough facts to persuade the presiding 
court that the claim is “plausible.” Prior to Twomhly, the Court had followed a standard 
set out in 1957 in Conley v. Gibson, 355 U.S. 41 (1957), which said that civil cases 
should not be dismissed “unless it appears beyond doubt that the plaintiff can prove no 
set of facts in support of his claim which would entitle him to rehef.” The Court further 
said that the claimant does not need to “set out in detail the facts upon which he bases his 
claim.” The Court cited the language of Conley in at least a dozen decisions in the half- 
century since the case was decided. 

In Twomhly, without benefit of any new rulemaking proceedings, new' statutory 
language or any significant new empirical information, the Court discarded the Conley 
standard in favor of a newy subjective, “plausibility” stairdard. In May, the Court 

expanded on the new standard m Ashcroft v. Iqbal, U.S. (May 18, 2009), 

ruling that civil claimants must plead “factual content that aUow's the court to draw' the 
reasonable inference that the defendant is liable for the misconduct alleged” and that in 
making that determination a court is to “draw' on its Judicial experience and common 
sense.” Through these two cases, the Court devised its own novel pleading standards, 
thus usurping the authority of Congress and the assigned legislative rule-making role of 
the Judicial Conference. 

Operating under these vague and subjective new legal standards, defendants are 
increasingly urging federal Judges to dismiss federal law'suits, before the claimants have 
any opportunity to develop facts in support of their claims through discovery, on the basis 
that the factual allegations do not establish a “plausible” claim for relief Because 
information about the details of w'rongful conduct is often in the hands of the defendants. 
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many meritorious cases could be dismissed before the discovery process begins, and 
wrongdoers will then escape accountability. Indeed, meritorious cases have been thrown 
out of federal court under the new Iqbal standards because claimants were unable to 
identify nonpublic tacts in their initial pleadings, such as the precise time, place and 
manner of the alleged misconduct. 

The new standards substantially hamper access to the courts for people who are 
harmed by illegal conduct, undermine the fiindamental right to a jury trial, and infringe 
the rights of civil plaintiffs to due process of law, fundamental fahness and their day in 
court. According to a September 21, 2009 article in the National Law Journal (attached), 
motions to dismiss based on Iqbal have already produced more than 1,500 district court 
and 100 appellate court decisions. The American Bar Association’s Litigation News 
reported that, in the two years after Twomhly, federal circuit courts relied on the new 
standards to dismiss federal lawsuits involving the environment, medical malpractice, 
dangerous drugs, investor protection, disability rights, civil rights, employment 
discrimination and the taking of private property. 

The severe nature of the mischief Iqbal is creating is shown by a Third Circuit 
decision, FoM>ler v. UPMC Shadyside, _ F.3d 2009 WL 2501662 (3d Cir. Aug. 18, 
2009) (No. 07-4285), which actually held that Iqbal sUently overruled the part of the 
Twombly decision rejecting heightened pleading standards in employment discrimination 
cases. 


Rule 8 of the Federal Rules of Civil Procedure requires claimants to file a “short 
and plam statement” of the claim. In the Twombly and Iqbal decisions, the Supreme 
Court unilaterally expanded the rule to require a factual basis that is “plausible” and 
“reasonable” in the subjective judgment of lower court judges. As long as this new 
standard is the law of the land, the doors to federal court can be slammed shut on many 
Americans harmed by serious wrongdoing. Congress should act swiftly to restore the 
legal standards that have kept the courthouse doors open for the last half-century. 

Sincerely, 

Alliance for Justice 

American Antitrust Institute 

American Association for Justice 

American Civil Liberties Union 

The Brennan Center for Justice at NYU School of Law- 

Center for Justice & Democracy 

Christian Trial Lawyer’s Association 

Committee to Support the Antitrust Laws 

Community Catalyst 
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Consumer Federation of America 

Consumers Union 

Earth justice 

Environment America 

Essential Information 

The Impact Fund 

La Raza Centro Legal 

Lawyers’ Committee for Civil Rights Under Law 

Leadership Conference on Civil Rights 

Mexican American Legal Defense and Educational Fund 

NAACP Legal Defense and Educational Fund 

National Association of Consumer Advocates 

National Association of Shareholder and Consumer Attorneys 

National Consumer Law Center 

National Consumers League 

National Council of La Raza 

National Crime Victims Bar Association 

National Employment Lawyers Association 

National Senior Citizens Law Center 

National Whistleblowers Center 

National Women’s Law Center 

Neighborhood Economic Development Advocacy Project 
Public Citizen 
Sierra Club 

Southern Poverty Law Center 

Taxpayers Against Fraud 

U.S. Public Interest Research Group 

cc: 

Chairman John Conyers 

Ranking Member Rep. Lamar Smith 

Members of the House Judiciary Committee 


Mr. Johnson. Thank you, Congressman Nadler. 

And I am pleased to — we will call this hearing, this part of the 
hearing, to a halt, allowing the full ordeal to be over, Mr. Congress- 
man. 
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And then we will call up our second panel. Thank you. 

And by the way, he is one of the brightest guys in Congress, and 
also long-winded. [Laughter.] 

Okay, this is the second panel of this very important hearing. 
And I want to first start by introducing the people who are serving 
on this Committee, and I also want to thank all of you all for serv- 
ing on this Committee as well. 

The first witness is Professor Eric Schnapper. Professor 
Schnapper is a professor of law at the University of Washington 
School of Law where he is an expert in employment discrimination 
law, equal protection and civil rights. 

He previously worked as assistant counsel at the NAACP Legal 
Defense and Education Fund. 

Welcome, Professor Schnapper. 

The next witness will be Mr. Gregory Katsas. Mr. Katsas was the 
former assistant attorney general for the Civil Division of the U.S. 
Department of Justice. In his work at the U.S. Department of Jus- 
tice, Mr. Katsas argued or supervised most of the leading civil ap- 
peals brought by the U.S. government between 2001 and 2009. 

Mr. Katsas was directly involved in defending Attorney General 
Ashcroft and FBI Director Robert Mueller in the Iqbal litigation. 

Welcome, Mr. Katsas. 

Next, we will hear from Jonathan Rubin. Mr. Rubin is a partner 
at Patton Boggs LLP in Washington, DC. He practices all facets of 
antitrust law, including litigation, mergers and acquisitions, coun- 
sel in compliance and public policy. 

Mr. Rubin is the author of “Twombly and its Children,” which 
was recently presented to the American Antitrust Institute. 

Welcome, Mr. Rubin. 

And last but certainly not least, we will hear from Professor 
Joshua Davis. Professor Davis is the director of the Center for Law 
and Ethics at the University of San Francisco School of Law. He 
also teaches civil procedure, remedies, legal ethics, constitutional 
theory and First Amendment law. 

I tell you, those law students might hit you for more than three 
or four classes, so I would advise them to be quite nice to you, sir. 

And Professor Davis is a member of the advisory board of the 
American Antitrust Institute. 

We want to welcome you to the panel and to this hearing. 

Without objection, your written statements will be placed into 
the record, and we would ask that you limit your oral argument — 
or your oral remarks to 5 minutes. 

You will note that we have a lighting system that starts with a 
green light. At 4 minutes it turns yellow, then red at 5 minutes. 
After each witness has presented his or her testimony. Sub- 
committee Members will be permitted to ask questions subject to 
the 5-minute limit. 

Professor Schnapper, will you please proceed with your state- 
ment, sir? 

Mr. Schnapper. [Off mike.] 

Mr. Johnson. Thank you. Professor. And is that green button — 
okay, it is a green button. 

Mr. Schnapper. Oh, but it is light green. Now it is a dark green. 

Mr. Johnson. All right. Okay. All right, thank you. 
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TESTIMONY OF ERIC SCHNAPPER, PROFESSOR OF LAW, 
UNIVERSITY OF WASHINGTON, SCHOOL OF LAW, SEATTLE, WA 

Mr. SCHNAPPER. The decisions in these cases, particularly Iqbal, 
present a serious obstacle to the enforcement of Federal laws which 
forbid actions because they are the result of an unlawful purpose. 

Most civil rights cases today involve claims of an unlawful but 
secret motive. Iqbal makes those cases much more difficult to pur- 
sue. It requires that the plaintiff have enough evidence before the 
lawsuit starts to convince a judge that his or her claims are plau- 
sible. 

Mr. Coble raised a question — Congressman Coble raised a ques- 
tion of whether that might be consistent with laws going back 
many decades. I personally go back many decades, and I 

Mr. Coble. [Off mike.] 

Mr. SCHNAPPER. I wouldn’t have guessed. 

And I can assure you, this is not the legal system on which we 
were practicing for the year — the many years that I have been han- 
dling these cases in court. 

I have set out in my written statement a number of lower court 
decisions I think correctly describing what the new set of standards 
under Iqbal as new, and I could provide with a substantial number 
of others. 

Congressman Goodlatte expressed the concern — and I think it 
was an entirely legitimate question — about what the consequences 
of this bill would be, and I think it is always appropriate for Con- 
gress to be concerned about that. 

But the legal regime that the bill would establish is the legal re- 
gime that has been in place for four decades. We have got years 
of experience with it. And it just hasn’t had the kind of concerns 
that have been expressed. 

Mr. Chairman, your point was exactly correct when you noted 
that in civil rights cases it is usually essential to be able to have 
access to discovery in order to prove claims of discrimination. 

In most cases, the most telling evidence — sometimes almost all 
the evidence — only comes out in the course of discovery. And that 
is true of employment discrimination cases under Title 7, the ADA, 
the Age Discrimination in Employment Act. 

The effect of Iqbal is the equivalent of writing an exemption for 
good liars into the statutes, because if defendant does a good job 
of covering his or her tracks, it is going to be very difficult to meet 
the standard. 

That intent standard isn’t limited to employment discrimination 
cases. It also applies to retaliation and whistleblower statutes. 

There are many antiretaliation provisions in Federal discrimina- 
tion laws, but it is — they are present in many other laws such as 
Sarbanes-Oxley. And constitutional claims involving free speech or 
equal protection also require proof of secret motives. 

What we will be reliably left with as viable claims are going to 
be primarily claims involving fairly inept discriminators, people 
who blurt out their motives or do a very bad job of covering their 
tracks. 

And my brother Mr. Katsas has a list of a number of cases which 
have survived Twombly and Iqbal. I only had a chance to look at 
the list he had in his previous testimony. But they are exactly 
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those kinds of cases, discriminatory officials who make avowedly 
discriminatory remarks directly to the plaintiff at the time, and 
those simply aren’t typical cases. 

Congressman Coble, you expressed a concern to perhaps defer ac- 
tion until the courts themselves were indicating a concern about 
what is happening in the law. 

That concern is out there, and I quote one of those cases in my 
prepared statement from the Ocasio-Hernandez case where the 
judge applies the law as he understands it and dismisses a case 
and then, frankly, says that as the standard he has being forced 
to apply is draconian and that it is requiring proof of a smoking 
gun, and the vast majority of plaintiffs in discrimination cases just 
aren’t going to have that. 

There are concerns, and I understand them, that this may be — 
this imposes a burden on plaintiffs — on defendants. I have to point 
out to the Committee that when this same standard has been ap- 
plied to defendants, or when plaintiffs have tried to apply the 
standard to defendants, because defendants have to file pleadings 
too, the defendants have vehemently objected to that. 

The standard that defendants have asked be applied to defend- 
ant pleadings is notice pleading. And I think they are right. But 
I think sauce for the goose should be sauce for the gander. But de- 
fendants don’t like this rule at all when it is applied to them, only 
when it is applied to plaintiffs. 

So there 

Mr. Johnson. If you could wrap up, please. Professor Schnapper. 
You are almost at the end of your time. 

Mr. Schnapper. I am happy to end here. Thank you, Mr. Chair- 
man. 

[The prepared statement of Mr. Schnapper follows:] 
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INTRODUCTION 

Good afternoon Chairman Johnson, Ranking Member Coble, and 
Members of the Subcommittee. My name is Eric Schnapper, and I am a 
profess or law at the University of Washington School of Law. I 
appreciate this opportunity to testify regarding H.R. 4115 and the 
action needed to assure that litigants will continue to have 
access to the federal courts to enforce their rights under federal 
statutes and the Constitution. 

I am here today to express only my own views; I do not 
represent any group or organization. But my testimony reflects 
the work I have done over the course of the last forty years 
representing in federal court plaintiffs who were the victims of 
discrimination on the basis of race, national origin, gender, 
religion, and disability. The largest number of the cases I have 
handled involved employment discrimination. For approximately 
twenty-five years I worked as an associate counsel for the NAACP 
Legal Defense and Educational Fund, Inc. Since joining the 
faculty of the University of Washington in 1995, I have devoted a 
large portion of my professional life to representing civil rights 
plaintiffs, primarily at the appellate level, and most frequently 
in the Supreme Court of the United States. This body of 
experience provides the context in which I have attempted to 
assess the problems that have given rise to H.R. 4115. 


1 
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FROM CONLEY TO TWCMBLY AND IQBAL 

Two hundred years ago civil litigation in American courts was 
governed by the exceedingly intricate rules known as common law 
pleading, under which the outcome of much litigation turned 
largely on the skill of attorneys in mastering arcane legal 
concepts and categories of forms of action. That unfortunate 
system was replaced in the nineteenth century by what became known 
as code pleading, beginning with the adoption of the Field Code by 
New York in 1848 . Code pleading, however, lead to a new set of 
problems; the courts came to impose ever changing and more 
detailed requirements about what particularized allegations had to 
be contained in a complaint. 

The problems of now discredited code pleading are illustrated 
by the decision in Gillespie v. Goodyear Service Stores, 258 N.C. 
487 (1963), in which the plaintiff alleged that "[o]n or about May 
5, 1959, and May 6, 1959" the defendants had "trespassed upon the 
premises occupied by the plaintiff as a residence," "assaulted 
the plaintiff" "by use of . . . physical force, " caused her "to be 


seized . . 

. and to 

be confined 

in a public jail 

258 N.C 

. at 

488. The 

Supreme 

Court of 

North Carolina 

dismissed 

this 

complaint. 

holding 

that these 

allegations did 

not meet 

the 


requirements of code pleading. 

The complaint states no facts upon which these legal 
conclusions may be predicated. Plaintiff's allegations 
do not disclose what occurred, when it occurred, where 
it occurred, who did what, the relationships between 
the defendants and plaintiff or of defendants inter se, 


2 



28 


or any other factual data that might identify the 
occasion or describe the circumstances of the alleged 
wrongful conduct of defendants. 

258 N.C. at 490 (emphasis in original) . Under the standards of 
code pleading, the statement that the plaintiff had been "confined 
in a public jail" was deemed a "legal conclusion" not an assertion 
of a "fact, " and the statement that the wrongful conduct occurred 
"[o]n or about May 5, 1959 or May 6, 1959," was too vague to 
constitute an allegation of "when" the events occurred. 
Unsurprisingly both the national government and the states 
repudiated code pleading, and adopted instead the sort of 
simplified requirements now found in the Federal Rules of Civil 
Procedure . 

It was for the very purpose of ending the evils of code 
pleading that the Federal Rules of Civil Procedure adopted an 
avowedly undemanding standard for what must be contained in a 
complaint. A complaint need only contain "a short and plain 
statement of the claim showing that the pleader is entitled to 
relief." F.R.Civ.Pro. 8(a). The Federal Rules of Civil Procedure 
provide a variety of effective tools for testing the legal 
sufficiency of a plaintiff’s claim and for ascertaining whether a 
plaintiff had sufficient evidence to warrant proceeding to trial. 

For half a century the reigning and entirely uncontroversial 
interpretation of Rule 8(a) was the unanimous decision in Conley 
V. Gibson, 355 U.S. 41 (1957) . 
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In appraising the sufficiency of the complaint we 
follow, of course, the accepted rule that a complaint 
should not be dismissed for failure to state a claim 
unless it appears beyond doubt that the plaintiff can 
prove no set of facts in support of his claim which 
would entitle him to relief. 

355 U.S. at 45-46. This passage from Conley is one of the most 
widely applied formulations in civil procedure; it is quoted so 
often that a Westlaw search for the phrase indicates that it 
appears more than 10,000 times in federal decisions. In the 
twelve months prior to the decision in Bell Atlantic Corp. v. 
Twombly, 550 U.S. 544 (2007), this phrase was quoted 1631 times in 
the lower federal courts. 

Conley's interpretation of Rule 8(a) expressly established 
the "notice pleading" standard. 355 U.S. at 47. A complaint was 
acceptable so long as it was sufficiently clear and specific that 
a defendant would know how to frame an answer. In the year before 
Twombly the phrase "notice pleading" appeared 1821 times in lower 
federal court decisions. Until the spring of 2007 this area of 
the law was entirely uncontroversial, even uninteresting. A 
complaint could be challenged under Rule 12(b) (6) if the 
circumstances it alleged simply were not illegal (such as a claim 
under Title VII of discrimination on the basis of party 
affiliation) . But for the purposes of a motion to dismiss all the 
allegations of a complaint were assumed to be true. Rule 12(b) (6) 
could not be used to challenge a complaint on the grounds that the 
wrong which it alleged had not actually occurred, except in the 
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case of an allegation that bordered on the fantastic, such as a 
claim that the defendant was beaming death rays into the brain of 
the plaintiff. 

Half a century of stable, workable, and widely understood law 
regarding what must be contained in a complaint--one of the most 
fundamental and hitherto uncontroversial aspect of civil 
litigation--has been thrown into a state of turmoil by the 
decisions in Twombly and most recently Ashcroft v. Iqhal, 129 
S.Ct. 1937 (2009). Twombly somewhat summarily discarded the "no 
set of facts" standard in Coniey that had long guided federal 
pleading, rejecting with it one of the most fundamental and 
successful principles of modern procedure, that a complaint is 
sufficient if it provides a defendant with notice of the nature of 
the plaintiff's claims. The phrase "notice pleading," once a 
staple of the Court’s account of federal pleading^, is 
emphatically absent from the new formulation. 

The decisions in Twombly and Iqbal, ending notice pleading as 
the measure of the adequacy of a complaint, establishes a new 
regime whose purpose is to require a plaintiff, on pain of 
dismissal, to demonstrate in the complaint itself that his or her 

^E.g., Christopher v. Harbury, 536 U.S. 403, 419 n. 17 (2002); 
Swierkiewicz v. Sorema N.A., 534 U.S. 506, 511-12 
(2002) ("simplified notice pleading standard", "liberal notice 
pleading of Rule 8(a)"); Leatherman v. Tarrant County Narcotics 
Intelligence and Coordination Unit, 507 U.S. 163, 168 (1993) ("the 
liberal system of 'notice pleading’ set up by the Federal Rules"); 
Celotex Corp. v. Catrett, All U.S. 317, 327 (1986); Oppenheimer 
Fund, Inc. v. Sanders, 437 U.S. 340, 351 (1978) . 
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claim is not "speculative." Twombly, 550 U.S. at 555. Twombly 
and Iqbal lay down three new principles for determining whether a 
complaint can withstand dismissal. 

First, the factual allegations of a complaint are no longer 
all accepted as true. Certain allegations, which the Court 
denotes "conclusions," are not assumed to be true; in determining 
the sufficiency of a complaint, these allegations are essentially 
disregarded. A factual allegation is a "conclusion" stripped of 
the presumption of accuracy if the fact alleged is a necessary 
element of the plaintiff's complaint. Thus an allegation of 
conspiracy is a "conclusion" in an antitrust case, and an 
allegation of racial motivation is a "conclusion" in a 
discrimination case. See Iqbal, 129 S.Ct. at 1949-50. 

Second, a complaint must now allege particular "facts, " a 
requirement that resurrects one of the central pillars of the old, 
discredited code pleading system. See Iqbal, 129 S. Ct . at 1249- 
50; Twombly, 550 U.S. at 556. 

Third, the facts alleged must "plausibly suggest" that a 
violation has occurred. Iqbal, 129 S. Ct. at 1951. "A claim has 
facial plausibility when the plaintiff pleads factual content that 
allows the court to draw the reasonable inference that the 
defendant is liable for the misconduct alleged." Id. at 1949. A 
complaint must be dismissed if the facts only permit the court to 
infer "the mere possibility" of unlawful action. Id.; see 
Twombly, 550 U.S. at 556. 
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THE IMPACT OF TWCMBLY AND IQBAL ON 
LITIGATION IN THE LOWER COURTS 


The 

decisions in 

Twombly and Iqbal 

have 

brought 

about 

sweeping 

changes in the 

lower courts, all 

for 

the worse. 

The 

" In 

Ocasio -Hernandez 

V. Fortuno-Burset, 

the 

district 

judge 


candidly acknowledged that the case would not have been dismissed 
under the legal standard that existed prior to Iqbal. Indeed, the 
judge pointed out that the defendants counsel had not even moved 
for dismissal until Iqbal was decided. 

The court notes that its present ruling, although 
draconianly harsh to say the least, is mandated by the 
recent Iqbal decision. The original complaint . . . , 
filed before Iqbal was decided by the Supreme Court, . 

. . clearly met the pre-Jgbai pleading standard. As a 
matter of fact, counsel for defendants, experienced 
beyond cavil in political discrimination litigation did 
not file a 12(b)(6) motion to dismiss the original 
complaint because the same was properly pleaded under 
the then existing, pre-Igbai standard. 

639 F.Supp. 2d at 226 n. 4. 

In Kyle v. Holinka, 2009 WL 1867671 (W.D.Wis. 2009), the 
plaintiff, alleging racial segregation at the federal prison where 
he was confined, filed suit against six federal defendants, 
including three high ranking officials — the warden, regional 
director, and national director. The court initially permitted 
the case to go forward against all of the defendants. Following 
the decision in Iqbal, the Department of Justice moved to dismiss 
the complaint against the two highest ranking officials. 

I agree with defendants that my conclusion must be 
revisited in light of Iqbal, which extended the 
pleading standard enunciated in . . . Twombly ... to 
encompass discrimination claims and implicitly 
overturned decades of circuit precedent in which the 
court of appeals had allowed discrimination claims to 
be pleaded in a conclusory fashion. . . Under the 
Supreme Court’s new standard, an allegation of 
discrimination needs to be more specific. 

2009 W1 1867671 at *1. 

In dismissing the complaint in Ansley v. Florida Dept, of 
Revenue, 2009 WL 1973548 at *2 (N.D.Fla.), the court explained 
that "These allegations might have survived a motion to dismiss 
prior to Twombly and Iqbal. But now they do not." 

In applying Iqbal to a counterclaim in Carpenters Health and 
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impact of those decisions on civil rights claims has been 
particularly serious, both because Twombly and Iqbal are 
especially likely to prevent litigation of those claims, and 
because enforcement of the Constitution and of federal laws 
against invidious discrimination are of unique importance to the 
nation . 


The Pre-Filing Evidence Requirement 

The Twcmbly/ Iqbal requirement that a complaint allege facts 
showing that the plaintiff's claim is plausible is a requirement 
that--prior to filing suit (and before obtaining discovery) — the 
plaintiff must already have evidence sufficient to meet the new 
"plausibility" standard. 

In discrimination cases this will often be an insurmountable 

barrier. Discriminatory officials understand what they are doing 

is unlawful; they will ordinarily take prudent measures to avoid 

engaging in actions or making statements that would reveal their 

illegal purposes, especially to the intended victims. 

Anti-discrimination laws and lawsuits have "educated" 
would-be violators such that extreme manifestations of 
discrimination are thankfully rare. Thought they still 
happen, the instances in which employers and employees 
openly use derogatory epithets to refer to fellow 
employees appear to be declining. ... It has become 


Welfare Fund of Philadelphia v Kia Enterprises, Inc., 2009 WL 
2152276 (E.D.Pa.), the court recognized that "The Supreme Court's 
clarification of federal pleading standards in Twombly and Iqbal 
has raised the bar for claims to survive a motion to dismiss." 
2009 WL 2152276 at *3. 
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easier to coat various forms of discrimination with the 
appearance of propriety. . . In other words, while 
discriminatory conduct persists, violators have learned 
not to leave the proverbial "smoking gun" behind. As 
one court has recognized, " [d] efendants of even minimal 
sophistication will neither admit discriminatory animus 
nor leave a paper trail demonstrating it." 


Aman v. Cort Furniture Rental Corp. , 85 F. 3d 1074, 1081-82 (3d 
Cir. 1996] {quoting Riordan v, Kempiners, 831 F. 2d 690, 697 (7th 
Cir. 1987)). If discriminatory officials do a good job covering 
their tracks, under Iqbal and Twombly they can cut off any legal 
challenge before discovery is available to unearth their records 
or force them to answer questions under oath. 

Much of the most probative evidence of discrimination, 
evidence which in some cases may be the only solid proof of an 
invidious purpose, can be obtained solely through discovery; under 
Twombly and Iqbal, however, discovery is only available if a 
plaintiff already has substantial evidence of discrimination to 


describe 

in his or 

her complaint. 

Statistical 

evidence, 

for 

example, 

is often 

relied on to 

prove the 

existence 

of 


discrimination."'' In Bazemore v. Friday, 478 U.S. 385, 394 (1986), 
the plaintiffs offered a compelling analysis of the defendants' 
payroll information; that analysis was only possible after 
discovery could be used to obtain the underlying data. An 
unsuccessful applicant for a job or promotion is entitled to 


■'See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 805 

(1973) ("statistics as to petitioner's employment policy and 
practice may be helpful") . 
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support a discrimination claim with proof that he or she was 
better qualified than the individual who got the disputed 
position^; but such a plaintiff will usually be unable, without 
discovery, to obtain a copy of the successful applicant's resume, 
application, or personnel file. In a discriminatory discipline 
case the manner in which the employer dealt with workers, outside 
the protected group in question, who engaged in comparable or more 
serious misconduct would be "especially relevant."' But that 
evidence too is unlikely to be available except through discovery. 
A review of an employer's files may indeed reveal a smoking gun or 
exceptionally probative evidence; for example, in Kolstad v. 
American Dental Ass'n^ 108 F. 3d 1431 (D.C.Cir. 1997), discovery 
revealed that the job description for the position denied to the 
female plaintiff had been "cut-and-paste [d] " from job description 
of the male applicant who won the job, and that the applicant had 
had a series of private meetings with the selecting officials. 108 
F. 3d at 1436. 

Actual experience under Iqbal and Twcmbly demonstrates how 
those decisions can be used to deny discrimination plaintiffs 
access to the evidence they need, and thus to deny them meaningful 
access to the courts. 

In Logan v. SecTek^ Inc., 632 F. Supp. 2d 179 (D.Conn. 2009), 

''Patterson v. McLean Credit Union, 491 U.S. 164 , 185 ( 1989 ) . 

'"McDonnell Douglas Corp. v. Green, 411 U.S. at 804 . 
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the plaintiff alleged that an employer expressly refused to hire 
him because of an earlier back injury, and asserted that the 
employer regarded the plaintiff as substantially limited in his 
ability to work, an allegation which if true would have placed the 
plaintiff within the protections of the Americans With 
Disabilities Act. After holding that the complaint lacked 
sufficient factual allegations from which to infer that the 
employer regarded the plaintiff as limited in that manner, the 
judge commented that ”if Logan had alleged that [the hiring 
official or other company] managers made remarks that people with 
back injuries could not perform most jobs, then Logan might have 
been able to present a plausible ADA claim." 632 F. Supp. 2d at 
184. But Logan was not a current employee; he was a job applicant 
who had only a single conversation with the hiring official and 
(presumably) had never even met the other company managers. It 
was utterly impossible for the plaintiff to obtain the type of 
evidence proposed by the court without access to discovery to 
question those managers or other company employees who--unlike the 
plaintiff — would have been in a position to hear such remarks. 

In Ibrahim v. Department of Homeland Sec., 2009 WL 2246194 
(N.D.Cal.), the plaintiff had been detained and arrested by San 
Francisco authorities. The court concluded that the complaint 
lacked the needed specific factual allegations to support 
Ibrahim's claim that she was the victim of discrimination on the 
basis of religion and national origin. The district judge 
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commented on the unfairness of the rule he was required to apply. 

A good argument can be made that the Iqbal standard is 
too demanding. Victims of discrimination and profiling 
will often not have specific facts to plead without the 
benefit of discovery. District judges, however, must 
follow the law a laid down by the Supreme Court. 


2009 WL 2246194 at *10. 

In Ocasio-Hernandez v. Fortuno-Burset, 639 F. Supp. 2d 217 
(D.P.R. 2009), fourteen former domestic and maintenance workers at 
the Governor's mansion in Puerto Rico alleged that they had been 
fired because of their political affiliation. They sued the new 
governor, the mansion's Chief of Staff, and the mansion's 
Administrator. The letter dismissing the plaintiffs had been 
signed by the Administrator. The court held the complaint 
insufficient to state a claim against the Governor and Chief of 
Staff because it contained no specific allegations regarding their 
role (if any) in the termination decision set out in the letter 
from the Administrator. 

Because of the positions that these [other] defendants 
hold within the governor's mansion, plaintiffs make an 
implicit assumption that defendants participated in the 
decision to terminate the plaintiffs' employment. 
However, there are no additional factual allegations . 

. to tie [the other officials] to the decision to 
terminate the plaintiffs' employment 


639 F. Supp. 2d at 221-22. If the Governor or Chief of Staff had 
been involved in the decision, that would have occurred during 
confidential conversations or communications with the 
Administrator, events that would assuredly have occurred when the 
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plaintiffs were not in the room, or involving memos or emails that 
would not have been sent to the plaintiffs. The effect of the 
decision was that all relevant written materials were protected 
from discovery, and none of the officials was asked under oath if 
the Administrator had ever communicated with the Governor or Chief 
of Staff about the issue.'* 

The district judge in Ocasio-Hernandez candidly recognized 

that Iqbal would close the federal courts to complaints except in 

those exceptional cases in which a plaintiff already had 

compelling evidence before the suit was ever filed. 

As evidenced by this opinion, even highly experience 
counsel will henceforth find it extremely difficult, if 
not impossible, to plead a . . . political 
discrimination suit without "smoking gun" evidence. In 
the past, a plaintiff could file a complaint such as 

that in this case, and through discovery obtain direct 
and/or circumstantial evidence needed to sustain the 
First Amendment allegation. . . . This no longer being 

the case, counsel in political discrimination cases 

will now be forced to file suit in Commonwealth court, 
where Iqbal does not apply and post-complaint discovery 
is, thus available. Counsel will also likely only 

raise local law claims to avoid removal to federal 
court where Iqbal will sound the death knell. 


639 F. Supp. 2d at 226 n. 4. 


‘■’The plaintiffs also alleged that the First Lady had been 
involved in the terminations, pointing to a statute which made the 
First Lady the chair of the Committee {including the 
Administrator) that was to oversee maintenance work at the 
mansion. Those facts were also insufficient to prevent dismissal 
of the complaint regarding the First Lady since "no additional 
facts are alleged to suggest that she in fact participated in the 
decision." 639 F. Supp. 2d at 222. Here too the dismissal of the 
claim under Iqbal and Twombly precluded the obvious, and likely 
limited discovery that would have shed light on the claim. 
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In Adams v. Lafayette College, 2009 WL 1777312 (E.D.Pa. 
2009 ) , the plaintiff pointed out that requiring him to allege in 
his complaint specific facts sufficient to support an inference of 
discrimination would "limit a plaintiff's ability to raise a 
discrimination claim by requiring the plaintiff to muster the 
crucial evidence, which is most often in the defendants' hands, 
before discovery." 2009 WL 1777312 at *4 (emphasis in original). 

The court held, however, that under Iqbal the plaintiff was not 
entitled to obtain discovery because the facts alleged in the 
complaint, based on the limited evidence the plaintiff was able to 
gather without discovery, were not "sufficient facts to nudge his 
claim from conceivable to plausible." Id, 

In Ansley v. Florida, Dept, of Revenue, 2008 WL 1973548 at *2 
(N.D.Fla.), the plaintiff alleged that because of his gender he 
had been treated worse than others who were similarly situated. 
The court dismissed the complaint in part because the complaint 
did not "allege a factual basis for the conclusion that the others 
who were treated better were similarly situated." Although proof 
of dissimilar treatment of comparable workers can be an important 
method of demonstrating discrimination, that dismissal prevented 
the plaintiff from obtaining the needed evidence as to how female 
workers had been treated. 

The discovery (and evidence) bar of Twombly and Iqbal 
operates in a decidedly haphazard manner. If a plaintiff happens 
to have significant evidence of discrimination (or other 
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illegality) , he or she can defeat a motion to dismiss the 
complaint and use discover to unearth other evidence and prevail 
at trial, even though the evidence used to avoid dismissal proved 
inaccurate and was never relied on after the denial of the 
dismissal motion. Similarly, if a plaintiff has two claims, and 
only one is dismissed under Twombly and Iqha.1, the plaintiff may 
thereafter use discovery regarding the surviving claim to obtain 
evidence sufficient to resuscitate the dismissed claim; several 
lower courts have permitted plaintiffs to do this.' But a 

'In Kyle v. Holina, 2009 WL 1867671 (W.D.Wis. 2009), the 
plaintiff sued a number of federal prison officials, alleging that 
they had approved a policy of racial segregation. Applying Iqbal, 
the district court dismissed the claims against the warden, 
regional director, and director, but permitted the case to go 
forward against three prisons officials, all of whom had expressly 
endorsed the segregation practice in statements to the plaintiff. 

The court held that "plaintiff is free to engage in discovery to 
determine whether [the remaining] defendants . . . were following 
a discriminatory policy." 2009 WL 1867671 at *2. "[I]f the 
discovery process reveals evidence that [the warden, regional 
director, or director] are responsible for discriminatory 
treatment against plaintiff, he may seek leave to amend his 
complaint at that time to include them as defendants again." Id. 
(emphasis in original); see id. ("plaintiff may amend his 
complaint if the discovery process provides support for [his 
claims against the dismissed defendants]"), id. at 3 (claims 
dismissed against higher level officials "without prejudice to 
plaintiff's filing an amended complaint if discovery reveals a 
basis for his claim against them.") 

In Ibrahim v. Department of Homeland Sec., 2009 WL 2246194 
(N.D.Cal.), the court held that Iqbal required dismissal of the 
plaintiff's discrimination complaints; the defendants had not 
challenged the sufficiency of the allegations of a separate Fourth 
Amendment violation. The court held that Ibrahim could therefore 
use discovery in her still pending Fourth Amendment claim to seek 
to resuscitate her discrimination claim. 

Counsel for the [remaining defendants] admit that 
plaintiff's Fourth Amendment claim can go forward. 

That means that discovery will go forward. During 
discovery, Ibrahim can inquire into facts that bear on 
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plaintiff who has only a single claim does not have this 
opportunity . 


Civil Rights Claims Against Cities and Counties 

In a section 1983 action under Monell v. Department of Social 
Services of City of New York, 436 U.S. 658 (1978), a city or 

county is only liable for constitutional violations by its 
employees if that violation arises out of municipal or county 
policy or custom. In police misconduct cases, this usually 
requires proof of a practice of inadequate training or supervision 
of employees, or a knowing tolerance of repeated unconstitutional 
actions. A victim of a particular constitutional violation would 
rarely if ever have access to information about such practices 
without discovery. 

Lower court decisions applying Iqbal and Twombly to these 
cases mechanically dismiss claims against cities and counties-- 
precluding discovery into the relevant policies and practices-- 
because the plaintiffs do not, almost by definition could not, 
have such evidence when their complaints are framed. For example, 
in Williams v. City of Cleveland, 2009 WL 2151778 (N.D.Ohio), the 

the incident, including why her name was on the [no 
fly] list. If enough facts emerge, then she can move 
to amend and to reassert her discrimination claims at 
that time. 

2009 WL 2246194 at *10. 
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court dismissed the complaint against the city by a man who had 

been held in jail for eight months even though city officials had 

critical exculpatory evidence. 

Plaintiff makes no factual allegations that can support 
the conclusion that the City has a policy or custom of 
ignoring exculpatory evidence and continuing with 
prosecutions. . . . Plaintiff must allege facts, which 

if true, demonstrate the city's policy, such as 
examples of past situations where law enforcement 
officials have been instructed to ignore evidence. . . 

. Plaintiff . . . has alleged facts sufficient to 
demonstrate that exculpatory evidence was ignored in 
his case, but he has not alleged facts from which it 
can be inferred that this conduct is recurring .... 
Accordingly, the amended complaint would not state a 
claim cognizable under federal law. 


2009 WL 2151778 at *4. The type of evidence which the court 

indicated was needed to support a claim against the city was 

precisely the sort of information that could only be gleaned 

through discovery. A court in young v. City of Visalia, 2009 WL 

2567847 (E.D.Cal.) dismissed a police misconduct civil rights 

claim against the city on similar grounds. 

The complaint does not identify what the training and 
hiring practices were, how the training and hiring 
practices were deficient, or how the training and 
hiring practices caused Plaintiffs' harm. 

2009 WL 2567847 at *7.^ That was precisely the type of evidence 

^Gelband v. Hondo, 2009 WL 1686832 at *6 (D.Me.) (dismissing 

claim based on filing false reports about the plaintiff's arrest 
and failing to provide treatment for his head injuries); Jackson 
V. County of San Diego, 2009 WL 3211402 at *1 (S.D.Cal) 
(dismissing claim by inmate who allegedly been severely beaten by 
jail guards because he had asked for a different set of jail 
clothes when those had been given did not fit) . 
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which the plaintiff could only obtain through discovery. 

The effect of such lower court decisions applying Twombly^ and 
Iqbal to municipal and county lability claims has been to recreate 
the very pleading requirement that the Supreme Court rejected in 
Leatherman v. Tarrant County Narcotics Intelligence and 
Coordination Unit, 507 U.S. 163 (1993). In Leatherman the Fifth 
Circuit had rejected the plaintiff's claim against the defendant 
county agency because the plaintiff's complaint failed to satisfy 
that Circuit's "heightened pleading" standard for civil rights 
claims . 

Under the heightened pleading standard, a complaint 
must allege with particularity all material facts 
establishing a plaintiff's right of recovery, including 
. . . , in cases like this one, facts that support the 
requisite allegation that the municipality engaged in a 
policy or custom for which it can be held responsible. 

Leatherman v. Tarrant County Narcotics Intelligence and 
Coordination Unit, 954 F. 2d 1054, 1055 (5th Cir. 1992). The 
court of appeals dismissed the complaint because "it fails to 
state any facts with respect to the adequacy (or inadequacy) of 
the police training." 954 F. 2d at 1058. The Supreme Court, in 
rejecting a requirement of such detailed allegations, held that it 
would be "impossible to square the 'heightened pleading standard' 
applied by the Fifth Circuit in this case with the liberal system 
of 'notice pleading' set up by the Federal Rules." 507 U.S. at 
168. With the notice pleading standard now abandoned by Twombly 
and Iqbal, lower courts have resumed applying the very standard 
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which the Supreme Court unanimously rejected in 1993. 

The Plausibility Standard 

Iqbal and Twombly direct federal judges to make a 
determination as to whether the factual allegations in the 
complaint (excluding the factual allegations disregarded because 
they are "conclusions") would support an inference that the 
claimed violation is "plausible." In making that determination 
the judge is also to consider "judicial experience and common 
sense." Iqbal, 129 S.Ct. at 1950, This new authority to dismiss 
complaints is fraught with potential for unequal justice. 

This new standard creates a novel, somewhat peculiar judicial 
role. The judge is not to apply decide whether after considering 
all the admissible evidence a reasonable jury could find for the 
plaintiff, the well established standard used for Rule 56 summary 
judgment motions under Rule 56 and for Rule 50 motions for 
judgment as a matter of law. Some, maybe most of the evidence, 
remains unknown until and unless the complaint is sustained and 
discovery is permitted. Rather, the judge must decide if the 
evidence renders plausible a claim regarding which more evidence 
remains to be discovered. "Plausibility" seems an apt phrase 
here, because the judge — emphatically not knowing all the evidence 
that may exist--has to consider whether (in light of what little 
the plaintiff already can show) the violation asserted is the kind 
of thing that is particularly likely to occur at all. This 
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undertaking is like listening to a random portion of a trial and 
then trying to predict whether the plaintiff has a good or poor 
chance of winning. 

What judges know (or think they know) about the plausibility 
of a particular type of claim would almost have to be part of this 
analysis. Given otherwise similar and limited evidence of 
discrimination in employment, for example, any sensible person in 
assessing whether a claim was "plausible" would want to know if a 
plaintiff claiming national origin discrimination was alleging 
discrimination against Mexican-Americans or discrimination 
against, say, Swedish-Americans . The plausibility of a claim of 
religious discrimination on the basis of religion might be 
different if the alleged victim was a Muslim or a Lutheran. But 
it is wholly inappropriate that the survival of a discrimination 
complaint would thus turn, for example, on whether a judge happens 
to think the racial discrimination is happily rare or deplorably 
common. 

This problem is illustrated all too well by the dispute in 
Iqbal itself. Five members of the Court found implausible, on the 
facts of that case and a reading of the domestic events in the 
wake of the attack of September 11, 2001, a claim of anti-Arab or 
anti-Muslim bias on the part of the Attorney General or the 
Director of the FBI. Perhaps the average American would agree 
with that evaluation; conceivably most lawyers attending a 
convention of the Federalist Society would think that the 


20 



46 


allegations in Iqbal were implausible. But it seems fair to guess 
that that allegation might be regarded as more plausible by 
delegates to a convention of the ACLU or the Arab-American Anti- 
Discrimination Committee, I express no view as to which 
assessment would be correct, but it seems wholly inappropriate to 
confide responsibility for that unavoidably speculative assessment 
to federal judges. 

In making the plausibility determination authorized by Iqbal 
and Twombly, federal judges have at times been remarkably 
unwilling to see inculpatory significance in the facts alleged. 

In Ocasio-Hernandez the plaintiffs, in support of the 
asserted that the First Lady had been involved in the decision to 
dismiss workers at the Governor's mansion who were members of the 
opposing party, and alleged in support of that claim that she had 
been overheard by one of the plaintiffs stating that "they were 
going to 'clean up the kitchen.'" 639 F. Supp. 2d at 222 n. 1. 
The court held that this was insufficient to support a plausible 
inference that the First Lady was involved in the dismissals, or 
that they were part of a political purge, because it was "an 
ambiguous remark that does not necessarily refer to the dismissals 
at issue in this case." Id. The remark was not "necessarily" 
about dismissals; the First Lady might have been asserting an 
intention to go to the kitchen with someone else (perhaps the 
Governor) to wash dirty dishes or mop the floor. But surely that 
is a far less plausible than the more likely interpretation that 
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she was involved in a plan to purge the kitchen staff. 

The complaint in that case alleged that (a) within two months 
after the inauguration of the new governor the Administrator of 
the Governor's mansion had dismissed the 14 plaintiffs, all 
members of the opposition party, (b) that the Administrator had 
neither given them a reason for the dismissal nor attempted to 
evaluate the quality of their work, (c) that the Administrator had 
given the press an untruthful explanation of the reason for the 
dismissal, and (d) that that official had then promptly replaced 
them with workers who were members of the new governors party. 
639 F. Supp. 2d at 220. The court held that those factual 
allegations were "unpersuasive" and thus insufficient under Iqbal 
and Twombly to support the claim that the plaintiffs had been 
dismissed for poitical reasons. 639 F. Supp. 2d at 223. 

In Logan v. SecTek^ Inc., 632 F. Supp. 2d 179 (D.Conn. 2009), 
the complaint alleged that the defendant regarded the plaintiff as 
disabled, and that its refusal to hire the defendant thus violated 
the Americans With Disabilities Act. The company official who 
rejected the plaintiff candidly explained that he did so because 
the plaintiff earlier "had been out of work due to [a back] 
injury." 632 F.Supp. 2d at 182. In dismissing the complaint 
under Iqbal, the judge explained that she found this evidence 
insufficiently persuasive. 

In the present case, it is possible that [the employer] 
perceived Logan's back injury to substantially limit 
his ability to work. . . . [But the hiring official] 
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spoke of Logan's injury in the past tense and did not 
mention Logan's health or ability to work. Therefore, 
it is merely possible, but not plausible, that [the 
official] perceived Logan to be disabled in accordance 
with the ADA definition. 

632 F. Supp. 2d at 183-84, If the hiring official thought Logan 
was completely and permanently cured, and would have no further 
back problems, it would have made no sense for the official to 
give the back injury as a reason for not hiring the plaintiff; the 
only plausible explanation for the official's remark was that he 
believed that the past injury would affect the applicant's ability 
to work in the future. 

In Kyle v. Holinka, 2009 WL 1867671 (W.D.Wis. 2009), the 
black plaintiff alleged that when he arrived at a particular 
federal prison he was told by a guard that he could not share a 
cell with a white inmate because "inmates of different races 
couldn't live together." When plaintiff complained to the unit 
manager, he was told "This is the way we do it here." 2009 WL 
1867671 at *1 (emphasis added) . The plaintiff then complained 
about this race-based housing assignment to the assistant warden, 
who told him she was "aware of it being practiced" at the prison 
"but that it was 'self imposed' by the prisoners." Id. The 
explanation was obviously disingenuous, since the plaintiff had 
complained that a guard and a manager — not a fellow prisoner — had 
ordered the segregation. The plaintiff sued the guard, unit 
manager, assistant warden, and warden; he alleged that the warden 
(and higher BOP officials) were aware of and permitted these 
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segregation practices. After the decision in Iqbal, the judge 
dismissed the claim against the warden, explaining that "plaintiff 
fails to allege any facts showing that [the warden] has 
implemented a discriminatory policy." 2009 WL 1867671 at '^2. But 
the plaintiff had alleged specific facts indicating that officials 
up to the level of assistant warden had sanctioned a policy of 
segregation. It was entirely plausible that the warden knew what 
was going on, both because the assistant warden would not and 
could not have kept the systemic segregation secret from the 
warden, and because the warden would have noticed segregation 
(which assertedly including parts of the prison other than the 
cells) merely by walking through the institution. The possibility 
that the prison staff was operating a segregated prison which the 
warden never noticed, or that they would have continued to do so 
if the warden had ever seriously ordered an end to the practice, 
borders on the fantastic. 

Special Ad Hoc Specificity Requirements 

The condemnation in Iqbal and Twombly of "conclusions" and 
"conclusory" allegations has prompted the lower courts, in an as 
yet an unpredictable manner, to require plaintiffs to make 
specific allegations about particular facts singled out by the 
district judge. The practice bears a certain resemblance to the 
days of code pleading, when judges developed ever growing and 
changing lists of things that had to be alleged in a particular 


24 



50 


category of case. 

In Ocasio-Hernandez v, Fortuno-Burset, 639 F. Supp. 2d 217 
(D.P.R. 2009), the plaintiffs who contended that they had been 

dismissed because of their membership in one political party 
alleged that every one of the 14 individuals who were immediately 
hired as replacements were members of the opposing political 
party, which had recently taken power. The court held that 
allegation insufficient because "plaintiffs do not provide any 
factual allegations to indicate how they are aware of their 
replacements’ political affiliations, or of the immediacy of their 
replacements." 639 F. Supp. 2d at 220. The judge also rejected 
the allegations that the plaintiffs had been replaced by members 
of the other party because "plaintiffs do not identify who 
replaced any or all of the plaintiffs, nor the date of the 
replacements; plaintiffs merely present a conclusory statement 
that this occurred as to all of the plaintiffs." 639 F. Supp. 2d 
at 222. The complaint also alleged that all of the individual 
defendants had questioned each of the plaintiffs regarding when 
they were hired, a quaere apparently calculated to identify the 
plaintiffs party affiliation based on who was in power when they 
were hired. This allegation too was dismissed as insufficient. 
"The allegation that all of the defendants asked all of the 
plaintiffs about how and when they began working [at the 
government job in question] is a generic allegation, made without 
reference to specific facts that might make it 'plausible on its 
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face.’" Iqbal.'' 617 F.Supp. 2d at 222. 

In Adams v. Lafayette College, 2009 WL 2777312 (E.D.Pa. 

2009) , the plaintiff alleged that he had been disciplined more 

harshly for asserted misconduct that had younger workers. The 

court held that allegation insufficient under Iqbal because 

complaint failed to specify exactly how he had been disciplined. 

No mention or discussion has even been presented on the 
kinds of penalties Adams has already received for prior 
infractions, facts with which he would be intimately 
familiar. . . . Adams failure to highlight the alleged 

discriminatory treatment he has suffered as compared to 
his younger co-workers leaves those allegations without 
the factual support necessary to survive the motion to 
dismiss . 


2009 WL 277312 at *3-*4. 

In Argeropoulos v. Exide Technologies, 2009 WL 2132443 
(E.D.N.Y.), the plaintiff alleged that he had been harassed on a 
"daily and continuous basis because he is Greek." 2009 WL 2132443 
at *6. The court held that this allegation would have been 
sufficient under Conley to state a claim for national origin 
harassment, but that it was insufficient under the new standard in 
Iqbal . 

[T]his kind of non-specific allegation might have 
enabled Plaintiff's hostile work environment claim to 
survive under the old "no set of facts" standard for 
assessing motions to dismiss. See Conley .... But 
it does not survive the Supreme Court's "plausibility 
standard," as most recently clarified in Iqbal. 

[T]he Court need not accept as true Plaintiff's 
conclusory and entirely non-specific allegation that 
similar conduct occurred on a "daily and continuous 
basis because he is Greek." Rather, Plaintiff must 
plead sufficient "factual content" to allow the Court 


26 



52 


to draw a reasonable inference" that Plaintiff suffered 
from a hostile work environment. Iqbal, 129 S. Ct . at 
1949. And Plaintiff has not done so. At most, 
Plaintiff’s national origin hostile work environment 
claim is "conceivable." Id. at 1951. But without more 
information concerning the kinds of anti-Greek animus 
directed against Plaintiff, and the frequency thereof, 
the Court cannot conclude that Plaintiff's claim is 
"plausible , ' Id. 


Id. The first asserted defect under Iqbal was that the complaint 
alleged that the harassment was "daily, " which was somehow 
insufficient to provide information about the "frequency" of the 
harassment. The second defect was the failure to spell out the 
particulars of the anti-Greek remarks or other biased acts. 

In Ansley v. Florida, Dept, of Revenue, 2009 WL 1973548 
(W.D.Fla.) the plaintiff alleged he was discriminated against and 
ultimately fired because of his gender and his medical condition. 
In holding that the complaint was insufficient after Iqbal, the 
first asserted defect in the complaint, according to the court 
which dismissed the complaint, was that it "does not say what the 
alleged reason — the pretextual reason — for the firing was." 2009 
WL 1973548 at *2. 

In Adams v. Lafayette College, 2009 WL 2777312 (E.D.Pa. 
2009), the court noted that in resolving a Rule 12(b) (6) motion "a 
federal court must . . . accept all factual allegations in the 
complaint as true." 2009 WL 2777312 at *2. The plaintiff alleged 
that "he was penalized or suspended for minor infractions while 
younger employees would not receive such treatment for similar 
violations." Id. at *3. The court refused to accept that 
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allegation as true on the ground that the assertion was not a 
"factual allegation" at all. 

These are legal conclusions and are properly 
disregarded. . . . Adams’ statements that younger 

employees were treated differently on several occasions 
and that he received harsher treatment because of his 
age are merely legal conclusions. Without some factual 
basis, they . . . are not entitled to be assumed to be 

true . 

2009 WL 2777312 at *3. 


The Viability of Swierkiewicz 

Prior to the decisions in Twombly and Iqbal, the Supreme 
Court decision in Swierkiewicz v. Sorema N.A., 534 U.S. 506 
(2002), had governed challenges to complaints in discrimination 
cases. Swierkiewicz held that a discrimination complaint need not 
allege facts constituting a prima facie case, and reiterated the 
application of the notice pleading standard to such cases. 534 
U.S. at 510. The Court in Twombly insisted that its decision was 
consistent with the decision in Swierkiewicz that a plaintiff need 
not allege a prima facie case, but made no mention of the notice 
pleading standard accepted in Swierkiewicz. The majority in Iqbal 
did not refer to Swierkiewicz at all. 

In the wake of these decisions the lower courts are confused 
as to whether Swierkiewicz is still good law, in whole or in part. 
In Francis v, Giacoiuelli, 2009 WL 4348830 at *9 n. 4 (4th Cir) , 
the Fourth Circuit held that "[t]he standard that the plaintiffs 
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quoted from Swierkiewicz . , . was explicitly overruled in 

Twombly , " referring to the portion of Swierkiewicz that had relied 
on Conleys. In Fowler v. UPMC Shadyside, 578 F. 3d 203, 211 (3d 

Cir. 2009], the Third Circuit held that "because Conley has been 
specifically repudiated by both Twombly and Iqbal, so too has 
Swierkiewicz, at least insofar as it concerns pleading 
requirements and relies on Conley."'^ Other lower courts have 
reasoned that Swierkiewicz remains good law.'' 


■^See id. (''[t]he demise of Swierkiewicz,"} ; [7.S. v. Nobel 

Learning Coirmunities ^ Inc., 2009 WL 3617734 at *2 n.6 

(E.D.Pa.) (rejecting plaintiff *s reliance on Swierkiewicz because 
"the Third Circuit found Iqbal and Twombly to have effectively 
overruled Swierkiewicz to the extent that it concerns pleading 
requirements. Fowler") ; Guirguis v. Movers Specialty Services, 
Inc., 2009 WL 3041992 at *2 n. 7 (3d Cir .) (quoting Fowler); Brown 
V. Castleton State College, 2009 WL 3248106 at *9 n. 8 (D. 

Yt .){" Swierkiewicz itself has questionable status after Twombly . 

. . and especially after Iqbal"). 


^^Harper v. New York City Housing Authority, 2009 WL 3861937 
at *4 (S.D.N.Y.) ("nothing in Iqbal indicates that the Supreme 

Court intended that decision to affect the continued applicability 
of Swierkiewicz, and the courts in this district have continued to 
apply Swierkiewicz in employment discrimination claims subsequent 
to the Supreme Court’s decision in Jgbai" ) (citing cases); EEOC v. 
Universal Brixius, LLC, 2009 WL 3400940 at *3 (E.D.Wis.) ("As 
Swierkiewicz makes clear, a plaintiff is not required to set forth 
the elements of a prima facie case of sexual discrimination in a 
complaint. Twombly and Iqbal did not change this"); Gillman v. 
Inner City Broadcasting Corp. , 2009 WL 2003244 at *3 

(S.D.N.Y .) {"Iqbal was not meant to displace Swierkiewicz' s 
teachings about pleading standards for employment discrimination 
claims because in Twombly, which heavily informed Iqbal, the 
Supreme Court explicitly affirmed the vitality of Swierkiewicz") ; 
cf. Fasten v. Ford Motor Co., 2009 WL 3628012 at ^7 
(E.D.Mich.) ("it remains to be seen whether Swierkiewicz' s 
rejection of a heightened pleading requirement in civil rights 
cases, and its implicit endorsement of a liberal pleading 
standard, can be reconciled with Iqbal's plausibility pleading 
standard" ) . 
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The Federal Rules of Civil Procedure Forms 

When the Supreme Court adopted the Federal Rules of Civil 
Procedure, it also adopted an Appendix of Forms, which, like the 
Rules themselves, has been amended from time to time. Twelve of 
those officially approved forms are model complaints regarding 
particular types of claims. 

At least half of the Forms contain precisely the type of 
language which Iqbal and Twombly now label merely conclusory 
allegations, with none of the factual allegations which those 
decisions require. Form 11, a "Complaint for Negligence" contains 
only a single sentence regarding the defendant’s asserted 
misconduct: "On [date], at [place], the defendant negligently 
drove a motor vehicle against the plaintiff." " [N] egligently 
drove" is precisely the sort of conclusory statement of an element 
of a negligence claim that Iqbal and Twombly insist is 
insufficient. Form 12, "Complaint for Negligence When the 
Plaintiff Does Not Know Who Is Responsible, " is essentially the 
same.^^ Form 14, "Complaint for Damages Under the Merchant Marine 
Act" calls for an allegation modeled on Rule 11.'^“ The Forms for 

^^Paragraph 2 reads "On [date], at [place], defendant [name] 
or defendant [name] or both of them willfully or reckless or 
negligently drove, or caused to be driven, a motor vehicle against 
the plaintiff." 

^ Paragraph 6 states "As a result of the defendant's 
negligent conduct and the unseaworthiness of the vessel, the 
plaintiff was physically injured . . . 
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complaints regarding patent infringement, copyright infringement, 
and conversion are similarly conclusory. 

The validity of the Forms themselves has been repeatedly 
called into question in light of Iqbal and Twcmbly. In one case 
the defendant argued "that Iqbal supersedes all previous 
jurisprudence on the issue of pleading requirement, including Form 
18 of the Federal Rules of Civil Procedure." " Doe ax rel. 
Gonzales v. Butte Valley Unified School Dist., 2009 WL 2424608 at 
■^8 [E.D.Cal,), noted that 

even the official Federal Rules of civil Procedure 
Forms, which were touted as "sufficient under the rules 
and . . . intended to indicate the simplicity and 
brevity of the statement which the rules contemplate, " 
F.R.Civ.Proc. 84, have been cast into doubt by Iqbal. 


Several other decisions have expressed the same concern, 
particularly regarding Form 18 which is used for patent claims."^ 

A complaint which rigidly adheres to the specific language in 


^^Forms 15, 18, and 19. 

'^'^Mark IV Industries Corp. v. TransCore, L.P., 2009 WL 4403187 
at *4 (D.Del. 2009) . 

^"'Sharafabadi v. University of IdahOf 2009 WL 4432367 at ^3 n. 
5 (D. Idaho) ("[tjhis court agrees with the sentiment expressed by 
at least one other district court that it is difficult to 

reconcile Form 18 with the Supreme Court's guidance in [Iqbal and 
Twoinbly]") (patent case); Elan Microelectronics Corp. v. Apple, 
Inc., 2009 WL 2972374 at 82 (N.D.Cal. 2009) ("It is not easy to 
reconcile Form 18 with the guidance of the Supreme Court in 
Twombly and Iqbal. . . . Under Rule 84 , however, a court 

must accept as sufficient any pleading made in conformance with 
the forms") ; Anthony v, Harmon, 2009 WL 4282027 at ^2 

(E.D.Cal.) ("[e]ven the official Federal Rules of Civil Procedure 
Forms . . . have been cast into doubt by Iqbal ") . 
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these forms probably could not be dismissed based on the 
interpretation of Rule 8(a) in Twombly and Iqbal. Rule 84 states 
expressly that "[t]he forms contained in the Appendix of Forms are 
sufficient under the rules." On the other hand, a complaint which 
merely used some elements of a Form (or even all of it) , might now 
be subject to challenge if the complaint also included other 
material . 

But the very existence of the Forms highlights the 
intolerable disparity in the standards of pleading now applied to 
different types of claims. A plaintiff whose claim happens to be 
among the claims covered by an official Form is not subject to the 
harsh strictures of Iqbal and Twombly, that plaintiff can frame 
its complaint in an entirely conclusory manner so long as the 
complaint uses the particular conclusory language of a Form. There 
are, however, no official Forms for claims of discrimination or 
constitutional violations. The Forms exempt from the Iqbal /Twombly 
standards plaintiffs alleging claims for negligence, conversion, 
patent infringement, copyright infringement, specific performance 
of a contract to convey land, damages under the Merchant Marine 
Act, and "to cover a sum certain." But the claims of all other 
plaintiffs are subject to dismissal if they cannot satisfy the 
requirements of Iqbal and Twombly. 
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Application of Iqbal and Twombly to Defendants' Pleadings 


Defendants have repeatedly insisted that defendants 
themselves should be exempt from the stringent pleading standards 
in Twombly and Iqbal, This issue arises when a defendant asserts 
a claim (e.g., a counterclaim) against another party, or when its 
answer asserts an affirmative defense. Defendants argue that they 
should continue to be governed only by the traditional Conley 
notice pleading standard. 

The plaintiff contends that all of the affirmative 
defenses should be stricken . . . because they are 
conclusory statements which contain no facts specifying 
how the affirmative defenses apply to this action. In 
response, the defendant argues that it is only required 
to give the plaintiff "fair notice" of the defenses 
being advanced. . . . The parties dispute whether the 
pleading standard recently outlined in . . . Twombly . 

. . applies to affirmative defenses. 


Voeks V. Wal-Mart Stores Inc., 2008 WL 89434 at *5-* 6 
(E.D.Wis. ) There is significant dispute among the lower courts 
about whether a double standard should be applied, exempting 
defendants themselves from the requirements of Twombly and Iqbal. 

This issue has arisen most frequently in commercial litigation, 
in which both parties are corporations. 

Lower courts have generally applied Twombly and Iqbal to 
pleadings in which defendants themselves assert that assert claims 

^‘"’Sun Microsystems v. Versata Enterprises, Inc., 630 F. Supp. 
2d 395, 408 n. 8 {D.Del. 2009) ("[t]he parties dispute whether . . 

. Twombly. . . applies to pleading affirmative defenses") . 
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against the plaintiffs or other, e.g. counterclaims, cross claims, 
and third-party complaints. ' Whether defendants themselves are 
exempt from Twombly and Iqbal has arisen most often with regard to 
affirmative defenses. A number of lower court decisions have held 
that defendants can plead affirmative defenses in conclusory, 
fact-free language. 


''See Nesselrotte v. Allegheny Energy^ Inc., 2007 WL 3147038 
at *2, *6 (W.D.Pa.) (applying Twombly to counterclaims of contract 
violation and breach of fiduciary duty) ; Sun Microsystems Inc. v. 
Versata Enterprises^ Inc., 630 F. Supp- 2d 395, 404 (D.Del. 2009) 
(applying Twcmbly and Iqbal to counterclaim); Carpenters Health 
and Welfare Fund of Philadelphia v. Kia Enterprises, Inc., 2009 WL 
2152276 at *3 (E.D.Pa.) (applying Iqbal to counterclaim) . 

^'^Flrst Nat. Ins. Co. of America v. Camps Services, Ltd., 2009 
WL 22861 at *2 (E.D.Mich.) ("Twombly ... is inapplicable to . . . 
Rule 8(c) [pleading of affirmative defenses]") The Answer to which 
Twombly was held inapplicable contained nine affirmative defenses 
stated in the following language: 

1. Any damages suffered by Plaintiff were due solely 

to intervening cases. 

2. Plaintiff failed to state a claim upon which relief 

can be granted. 

3. Plaintiff failed to mitigate its damages, if any, 
which resulted from any alleged conduct by Camps. 

4. Plaintiff’s claims ar barred, in whole or in part, 

by their own actions. 

5. Defendants have not breached any contractual 
relationship with Plaintiff. 

6. Plaintiff’s complaint must be dismissed because 
Plaintiff has incurred no damages as a result of 
any alleged contractual breach of contractual 
relationship with Camps. 

7. Plaintiff’s claimed damages, if any, were caused by 

the acts, errors, or omissions of other persons. 

8. Plaintiff's claim may be barred, in whole or in 
part, by the statute of limitations. 

9. Plaintiff's claims may be barred, in whole or in 
party, by their own actions. 

2009 WL at 22861 at *1. 

Romantine v. CH2M Hill Engineers, Inc., 2009 WL 3417469 
(W.D.Pa.) ("[t]his court does not believe that Twombly is 
appropriately applied to either affirmative defenses under 8 (c) , 
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Other decisions have refused to adopt such a double standard. 

In United States v. Quadrinl, 2007 WL 4303213 (E.D.Mich.), 

for example, the defendants filed an amended answer listing 

several affirmative defenses. The district court refused to 

exempt defendants from the requirements in Twomblyn Twombly 

cannot be a pleading standard that applies only to 
plaintiffs. It must also apply to defendants in 
pleading affirmative defenses, otherwise a court could 
not make a Rule 12(f) determination on whether an 
affirmative defense is adequately pleaded under Rules 8 
and/or 9 and could not determine whether the 
affirmative defense would withstand a Rule 12(b)(6) 
challenge. Thus, a wholly conclusory affirmative 
defense is not sufficient. ... [A] defendant must 

plead sufficient facts to demonstrate a plausible 
affirmative defense, or one that has a "reasonably 
founded hope" of success. 


2007 WL 4303213 at *4. A substantial number of other courts have 
rejected defense arguments that they should be exempted from the 
pleading standard in Twcmbly and Iqbal. 


or general defenses under Rule 8(b)"); see 2008 WL 3417469 at *1 
("Defendants in this case, not unlike defendants in most answers 
received by this court, set forth a list of affirmative defenses 
to Plaintiff's complaint. These consist of a recitation of a 
legal defense without reference to the facts upon which such 
defense is based. Plaintiff is requesting that the court strike 
all 17 of these affirmative defenses.") 

^^In Shinew v. Wszola, 2009 WL 1076279 (E.D.Mich.), the court 
also rejected a double standard for plaintiffs and defendants. 

The Twombly decision . . . dealt with a claim for 
relief under Fed. R. Civ. P. 8(a). The instant case 
raises the question whether the same pleading standards 
apply to the assertion of defensive matters under 
F.R.Civ.P. 8(b) and (c) . There is a substantial body 
of authority for the proposition that they do. "The 
general rules of pleading that are applicable to the 
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This issue is of substantial importance. Defendants 
generally include in their answers a laundry list of affirmative 
defenses with few if any factual allegations. Defense counsel 
often plead those affirmative defenses without having engaged in a 
factual investigation to determine if they have a factual basis, 
postponing until later in the litigation any effort to determine 
whether the asserted affirmative defenses are plausible. If 
Twombly and Iqbal apply to the pleading of affirmative defenses, 
that would require a major change in the manner in which defense 


statement of a claim also govern the statement of 
affirmative defenses under Federal Rule 8(c)." Wright 
and Miller, Federal Practice and Procedure'. Civil 3rd 
Section 1274. 

2009 WL 1076279 at *2-4. 

Safeco Insurance Co. of America v. O'Hara Corporation, 2008 
WL 2558015 (E.D.Mich.}, held that 

Twombly . . . states a principle that applies also in 

the context of a defendant asserting an affirmative 

defense. . . . This court requires more than the 

assertion of any and all defenses that may apply. Such 
defenses fall within the ambit of Twombly 
2008 WL 2558015 at *1. 

See Holtzman v. B/E Aerospace^ Inc., 2008 WL 2225668 at *2 
(S . D. Fla. ) ( "th [e] . . . logic [of Twombly holds true for 

affirmative defenses"); Home Management Solutions, Inc. v. 
Prescient , Inc., 2007 WL 2412834 at *3 (S.D.Fla.) (applying Twombly 
to affirmative defenses); In re Mission Bay Ski & Bike, Inc., 2009 
WL 2913438 at *6 (Bkrtcy. N.D.Ill.) (applying Twombly and Iqbal to 
affirmative defenses); Tracy v. NVR, Inc., 2009 WL 3153150 at *7 
and n. 13 (W.D.N.Y.) (applying Twombly to affirmative defenses); 

Aspex Ey^ewear, Inc. v. Clariti Eyewear Inc., 531 F. Supp. 2d 620, 
621 (S.D.N.Y. 2008) {Twombly applies to counterclaims and 
affirmative defenses); Greenheck Fan Corp. v. Loren Cook Co., 2008 
W1 4443805 at *1 (W.D.Wis.) (applying Twombly to affirmative 
defenses) ; Stoffels ex rel. SBC Telephone Concession Plan v. SBC 
Communications, Inc., 2008 WL 4391396 at *l-*2 (W.D.Tex.) (applying 
Twombly to affirmative defense) ; Home Management Solutions , Inc. 
V. Prescient, Inc., 2007 WL 2412834 at *3 (S.D.Fla.). 
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counsel plead and litigate cases. 

On the other hand, the district courts which apply Twombly 
and Iqbal to affirmative defenses have declined to do so where the 
def endants--without access to discovery--would be unable to 
identify the facts supporting a proffered defense. See Voeks v. 
Wal-Mart Stores^ Inc., 2008 WL 89434 at *6 (E.D.Wis.) ("[i]t would 
not be reasonable to expect the defendant to have detailed 
information about mitigation or offset at this early stage of the 
litigation"); Stoffals v. SBC Communications^ Inc., 2008 WL 
4391396 at *2 n. 3 (W. D. Tex. ) (exempting defendant from obligation 
to plead facts as part of its affirmative defense because it 
"cannot provide this detailed information at the pleading stage"). 
This more indulgent treatment of defendants is precisely the 
opposite of the manner in which Twombly and Iqbal are generally 
applied to plaintiffs, whose complaints are routinely dismissed 
because the plaintiffs were unable to obtain the needed evidence 
without discovery. 

THE NEED FOR PROMPT LEGISLATIVE ACTION 

Congress should act promptly to overturn Iqbal and Twombly, 
and return to the clear, well-established and equitable system of 
notice pleading that for more than five decades has governed civil 
litigation in the federal courts. 

First, the decisions in Iqbal and Twombly have created 
intolerable obstacles to plaintiffs seeking redress in the federal 
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courts. The district judge who applied the Iqbal standard in 
Ocasio-Hernandez v. Fortuno-Burset, candidly described the Iqbal 
standard as "draconianly harsh to say the least. 

Second, the emerging practices governing pleading have 
created a haphazard system in which the application of Iqbal and 
Twombly varies in ways entirely unrelated to the merits of a 
claim. Plaintiffs who at trial would have prevailed on the basis 
of discovery-based evidence are barred because they have too 
little evidence when their complaints are written. Plaintiffs 
with far weaker claims can proceed to discovery and trial if they 
chanced to have more of that evidence before filing suit. 
Plaintiffs whose claims were dismissed without discovery under 
Iqbal and Twombly have a second chance to engage in discovery and 
resuscitate their claims if they happen to have a another claim 
which was not dismissed; plaintiffs with only a single claim are 
denied that opportunity. 

Third, different pleading standards apply depending on 
whether a particular claim is the subject of one of the official 
Forms. A plaintiff in a diversity case who has a simple 
negligence claim can use Form 11 and file an entirely conclusory 
claim. A civil rights plaintiff, who alleges that his or her 
constitutional rights were violated as a result of reckless 
indifference by city policy makers, must run the gauntlet of Iqbal 

"639 F. Supp. 2d at 226 n. 4, 
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and Twombly, A plaintiff suing for damages under the Merchant 
Marine Act can use Form 14; a plaintiff suing for damages under 
Title VII or the Americans With Disabilities Act has no such safe 
harbor . 

Fourth, significant delay in addressing this problem will 
result in an ever growing number of plaintiffs whose complaints 
were unfairly dismissed under Iqbal and Twombly^. As currently 
drafted H.R. 4115 applies only to cases pending on or after its 
date of enactment, not to cases previously dismissed under Iqbal. 
In another year or two, however. Congress will be under increasing 
pressure to include those dismissed cases in this legislation. 
Should that day come, the very organizations which are now urging 
Congress to postpone action on H.R. 4115 will then be insisting 
that covering those dismissed cases would be unfair, pleading that 
in reliance on the continued inaction of Congress they destroyed 
records and permitted memories to fade, and that they are no 
longer in a position to defend themselves against the improperly 
dismissed claims. 
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And, Mr. Katsas, would you please begin your testimony? 
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TESTIMONY OF GREGORY G. KATSAS, FORMER ASSISTANT AT- 
TORNEY GENERAL, CIVIL DIVISION, U.S. DEPARTMENT OF 

JUSTICE, WASHINGTON, DC 

Mr. Katsas. Chairman Johnson, Ranking Member Coble, Mem- 
bers of the Subcommittee, thank you for the opportunity to testify 
about whether Congress should overrule the Supreme Court’s re- 
cent decisions in Twombly and Iqbal. 

For many reasons, I believe that it should not. As explained in 
my written testimony, Twombly and Iqbal are consistent with dec- 
ades of prior precedent. In essence, those cases hold that conclusory 
and implausible claims should not proceed to discovery. 

That conclusion follows from settled principles of black letter law 
that courts, even on a motion to dismiss, are not bound to accept 
conclusory allegations or to draw unreasonable inferences from the 
specific allegations actually made, and also that discovery is not 
appropriate for fishing expeditions. Dozens, if not hundreds, of 
cases support those basic propositions. 

Twombly and Iqbal also protect government officials from being 
subjected to baseless litigation and a threat of personal liability 
simply for doing their jobs. 

Those cases reinforce the doctrine of qualified immunity which 
protects government officials from burdensome pretrial civil dis- 
covery described by the Supreme Court as peculiarly disruptive of 
effective government. 

Such disruption is most apparently where, as in the Iqbal case 
itself, the litigation is conducted against high-ranking officials and 
involves conduct undertaken during a war or other national secu- 
rity emergency. 

Imagine the paralyzing effect if any of the thousands of detainees 
currently held abroad by our military could seek damages and dis- 
covery from the secretary of defense merely by alleging in a com- 
plaint that the detention was motivated by religious animus in 
which the secretary was complicit. 

That astounding result is exactly what Iqbal forecloses. Over- 
ruling that decision would, in the words of Second Circuit Judge 
Cabranes, provide a blueprint for terrorists and others to sue those 
government officials called upon to prosecute two ongoing wars 
abroad and to defend the Nation at home. 

In less dramatic contexts as well, Twombly and Iqbal prevent — 
protect defendants from being unfairly subjected to the burdens of 
discovery in cases likely devoid of merit. That is no small consider- 
ation. Discovery is almost always expensive, and electronic dis- 
covery costs alone can easily run into the millions of dollars in com- 
plex cases. 

Defendants cannot recover their discovery costs, even if the 
plaintiffs case turns out to be meritless. So if weak cases are rou- 
tinely allowed to proceed to discovery, defendants would have no 
choice but to settle rather than incur the substantial and non-reim- 
bursable discovery costs. 

Twombly and Iqbal have not prevented the pursuit of meri- 
torious claims. In fact, according to data compiled by the Civil 
Rules Committee of the Judicial Conference, data that encompasses 
hundreds of thousands of cases filed between January 2007 and 
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September 2009, Twombly and Iqbal have had at most a negligible 
impact on how the Federal courts adjudicate motions to dismiss. 

Moreover, a 150-page memorandum prepared for the committee 
after exhaustively reviewing dozens of lower court opinions that 
discuss Twombly and Iqbal concluded that overall the case law 
does not appear to indicate a major change in the standards used 
to evaluate complaints. 

Judge Mark Kravitz, who chairs the committee, likewise has con- 
cluded that courts are taking a nuanced view of Twombly and Iqbal 
and that neither decision has proven to be a blockbuster. 

Individual decisions confirm that, in the words of the Seventh 
Circuit, Twombly and Iqbal preserve a liberal notice pleading re- 
gime. 

In sum, conclusory and implausible claims have always been sub- 
ject to dismissal on the pleadings. Congress should not enact what 
would be a wrenching departure from that fundamental and criti- 
cally important principle. 

Thank you. 

[The prepared statement of Mr. Katsas follows:] 
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Prepared Statement of Gregory G. Katsas 

Statement of Gregory G. Katsas 
Partner, Jones Day 

Former Assistant Attorney General, Civil Division, Department of Justice 

Before the Subcommittee on Courts and Competition Policy 
House Judiciary Committee 

Federal Pleading Standards Under Twombly and Iqbal 
Presented on December 16, 2009 

Chairman Johnson, Ranking Member Coble, Members of the Subcommittee: 
Thank you for the opportunity to testify about ongoing efforts to overrule the 
Supreme Court's recent decisions in Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009), and 
Bell Atlantic Corp. v. Twombly, 550 U.S. 244 (2007). For the reasons explained 
below, I believe that these decisions faithfully interpret and apply the pleading 
requirements of the Federal Rules of Civil Procedure, are consistent with the vast 
bulk of prior precedent, and strike an appropriate balance between the legitimate 
interests of plaintiffs and defendants. Moreover, overruling these decisions would 
threaten to upset pleading rules that have been well-settled for decades, and 
thereby open the floodgates for what lawyers call “fishing expeditions" - intrusive 
and expensive discovery into implausible and insubstantial claims. In the context of 
complex litigation such as antitrust, such discovery would impose massive costs on 
defendants who have engaged in no wrongdoing. Even worse, in the context of 
litigation against government officials sued in their individual capacity, such 
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discovery would vitiate an important component of the officials' qualified immunity, 
even for claims seeking to impose personal liability on Cabinet-level officials for 
actions undertaken to prosecute wars abroad or to respond to national-security 
emergencies at home. Such a result would be paralyzing if not deadly. For all of 
these reasons, I urge the Committee to reject any bill that would overrule Twombly 
and Iqbal by statute, including the proposed Open Access to Courts Act of 2009. 

Let me begin with a few words about my background. Between 1992 and 
2001, I practiced at the law firm of {ones Day, to which 1 returned in November 
2009. During my time at Jones Day, I have focused primarily on complex civil 
litigation, in the trial courts and the courts of appeals. 1 have represented both 
plaintiffs and defendants, and I have been involved in many large antitrust and other 
matters. Between 2001 and 2009, 1 was privileged to hold many senior positions in 
the Civil Division of the Justice Department, which handles most of the federal 
government's civil litigation, and in the Office of the Associate Attorney General, 
which supervises five of the Department’s seven litigating divisions, including the 
Civil Division. As Assistant Attorney Generai for the Civil Division, I supervised all of 
the Division's enforcement and defensive litigation - including litigation against 
federal officials sued in their individual capacities. 1 was personally involved in the 
defense of Attorney General John Ashcroft and FBI Director Robert Mueller in the 
Iqbal litigation, and in the defense of Attorney General Janet Reno and then-Deputy 
Attorney General Eric Holder in litigation brought against them for actions taken to 
seize Elian Gonzalez from his Miami reiatives in order to remove him to Cuba. 
During my tenure as Assistant Attorney General, I also served as an ex officio 
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member of the Advisory Committee on the Federal Rules of Civil Procedure, which 
advises the Judicial Conference of the United States about possible amendments to 
those rules. 

In my testimony below, 1 will first summarize the Supreme Court's decisions 
in Twombly and Iqbal, which permit the dismissal of conclusory or implausible 
claims on the pleadings. Next, 1 will explain why those decisions are correct and 
consistent with decades of prior law. I will also address the critically important 
interests served by Twombly and Iqbal, for civil litigants in general and for 
government officials in particular. 1 will also address the modest impact of Twombly 
and Iqbal in the lower courts to date. Finally, 1 will consider two pending legislative 
proposals to overrule Twombly and Iqbal, which seem to me both unwise and 
entirely unnecessary. 

A. The Twombly and Iqbal Decisions 

1 . In Twombly, the Supreme Court addressed federal pleading standards in 
the context of antitrust conspiracy claims. The Court held that, under Rule 8(a)(2) 
of the Federal Rules of Civil Procedure, which requires "a short and plain statement 
of the claim showing that the pleader is entitled to relief," a complaint must satisfy 
minimal requirements of specificity and plausibility. As to specificity, the Court 
explained that proper pleading "requires more than labels and conclusions, and a 
formulaic recitation of the elements of a cause of action will not do." 550 U.S. at 555. 
As to plausibility, the Court explained that "[f]actual allegations must be enough to 
raise a right to relief above the speculative level." Id.-, see also id, (complaint '"must 
contain something more * * * than * * * a statement of facts that merely creates a 
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suspicion [of] a legally cognizable right of action”' [quoting 5 C. Wright & A. Miller, 
Federal Practice and Procedure Section 1216, at 235-36 [3d ed. 2004) [alterations 
by the Court in Twombly])). 

The Court stressed the modest nature of both requirements. A plaintiff need 
not '"set out in detail the facts upon which he bases his claim,” 550 U.S. at 555 n.3 
[quoting Conley v. Gibson, 355 U.S. 41, 47 (1957) (emphasis added in Twombly]], but 
need only make some minimal '"showing,' rather than a blanket assertion, of 
entitlement to relief,” id. (quoting Fed. R. Civ. P. 8(a)(2)). Moreover, ''[ajsking for 
plausible grounds to infer an agreement does not impose a probabilily requirement 
at the pleading stage; it simply calls for enough fact to raise a reasonable expectation 
that discovery will reveal evidence of illegal agreement." Id. at 556 (emphases 
added). 

In Twombly, the Court also limited some broad language from Its prior 
opinion in Conley v. Gibson. In Conley, the Court had stated that “a complaint should 
not be dismissed for failure to state a claim unless it appears beyond doubt that the 
plaintiff can prove no set of facts in support of his claim which would entitle him to 
relief” 355 U.S. at 45-46 (emphasis added). The Twombly Court explained that 
''[t]his 'no set of facts’ language can be read in isolation as saying that any statement 
revealing the theory of the claim will suffice unless its factual impossibility may be 
shown from the face of the pleadings." 550 U.S. at 561. The Court rejected such a 
"focused and literal reading" of the "no set of facts" phrase, which would imply that 
even a "wholly conclusory statement of claim would survive a motion to dismiss 
whenever the pleadings left open the possibility that a plaintiff might later establish 
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some ‘set of [undisclosed] facts' to support recovery." Id. Instead, the Court 
explained that the "no set of facts" language was best "understood in light of the 
opinion's preceding summary of the complaint’s concrete allegations, which the 
Court quite reasonably understood as amply stating a claim for relief." Id. at 562-63. 
And because Conley's "no set of facts” language had been "questioned, criticized, and 
explained away long enough," the Twombly Court concluded that "[t]he phrase is 
best forgotten as an incomplete, negative gloss on an accepted pleading standard: 
once a claim has been stated adequately, it may be supported by any set of facts 
consistent with the allegations in the complaint." Id. at 563 [emphasis added]. 

The Court in Twombly applied these principles to order dismissal of the 
antitrust claims before it. The Twombly plaintiffs had alleged that the defendants 
"engaged in a 'contract, combination, or conspiracy’ and agreed not to compete." 
See 550 U.S. at 564 n.9 (quoting complaint). That allegation merely restated the 
elements of Section 1 of the Sherman Act, and the Court accordingly held the 
allegation insufficient to state a claim. See id. at 564. Moreover, because parallel 
conduct is “just as much in line with a wide swath of rational and competitive 
business strategy unilaterally prompted by common perceptions of the market,” as 
it is with conspiracy, see id. at 554, the Court declined to infer an adequately- 
pleaded conspiracy from subsidiary allegations of parallel conduct: "In identifying 
facts that are suggestive enough to render a [Section] 1 conspiracy plausible, we 
have the benefit of prior rulings and considered views of leading commentators * 
that lawful parallel conduct fails to bespeak unlawful agreement. It makes sense to 
say, therefore, that an allegation of parallel conduct and a bare assertion of 
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conspiracy will not suffice." Id. at 556. Finally, the Court concluded that the 
defendants' alleged failure to compete did not render the conspiracy allegation 
sufficiently plausible to state a claim, given an "obvious alternative explanation" 
rooted in the defendants’ prior experience as lawful monopolies in a regulated 
industry. See /d. at 567-68. 

The Twombly decision garnered support from judges across the 
jurisprudential spectrum. The case was decided by a seven-to-two margin. The 
majority opinion was written by justice Souter and joined by justice Breyer. 
Moreover, that opinion upheld the decision of then-District judge Gerald Lynch, 
whom President Obama later nominated, and the Senate recently and 
overwhelmingly confirmed, to the Court of Appeals for the Second Circuit. 

2 . In Iqbal, the Supreme Court applied the same pleading principles in a 
constitutional tort action filed against former Attorney General John Ashcroft and 
sitting FBI Director Robert Mueller. The case arose from the detention of suspected 
terrorists in the wake of the devastating attacks of September 11, 2001. After those 
attacks, the FBI embarked on a vast investigation to identify the perpetrators and to 
prevent further attacks on our homeland. During its investigation, the FBI 
questioned more than 1000 individuals with suspected links to terrorism; the 
government detained some 762 of those individuals on immigration charges; and it 
held about 184 of those immigration detainees, deemed to be of "high interest" to 
the terrorism investigation, in restrictive conditions. See 129 S. Ct. at 1943. Javaid 
Iqbal, a citizen of Pakistan and convicted felon, was one of those "high interest” 
detainees. He brought suit against 34 present and former federal officials, ranging 
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from the prison guards with whom he had had day-to-day contact all the way up the 
chain-of-command to the Director of the FBI and the Attorney General. As relevant 
here, Iqbal alleged that Attorney General Ashcroft and Director Mueller selected him 
for restrictive detention solely on account of his race, religion, and national origin. 
In an opinion by Justice Kennedy, the Court held Iqbal's allegations to be insufficient 
to state a claim against those high-ranking officials. 

The Court in Iqbal began by restating the modest specificity and plausibility 
requirements identified in Twombly. It reiterated that Rule 8 "does not require 
'detailed factual allegations,' but it demands more than an unadorned, the- 
defendant-unlawfully-harmed-me accusation." See id. at 1949. Moreover, the Court 
explained that a claim "has facial plausibility when the piaintiff pleads factual 
content that allows the court to draw the reasonable inference that the defendant is 
liable for the misconduct alleged. Ibid, (emphasis added). It further explained that 
"[djetermining whether a complaint states a plausible claim for relief" will be "a 
context-specific task that requires the reviewing court to draw on its judicial 
experience and common sense." Id. at 1950. The Court also confirmed that this 
approach does not require a reviewing court to assess the truth of specific factual 
allegations made in the complaint; rather, "[wjhen there are well-pleaded factual 
allegations, a court should simply assume their veracity and then determine 
whether they plausibly give rise to an entitlement to relief" Ibid. 

Applying these principles, the Court ordered dismissal of the claims against 
Attorney General Ashcroft and Director Mueller. First, it identified allegations too 
"conclusory" to be "entitled to the assumption of truth”: that Attorney General 
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Ashcroft and Director Mueller willfully subjected Iqbal to harsh conditions solely on 
account of his race, religion, or national origin, as a matter of official government 
policy; that Attorney General Ashcroft was a "principal architect" of this asserted 
invidious policy; and that Director Mueller was "instrumental” in adopting and 
executing it. See id. at 1951. The Court reasoned that "[tjhese bare assertions, 
much like the pleading of conspiracy in Twombly, amount to nothing more than a 
'formulaic recitation of the elements’” of the relevant claim. Ibid. Next, the Court 
considered whether the remaining, more specific factual allegations - to the effect 
that Attorney General Ashcroft and Director Mueller approved the detention of 
"thousands of Arab Muslim men" - plausibly suggested an entitlement to relief. The 
Court answered no: because "[tjhe September 11 attacks were perpetrated by 19 
Arab Muslim hijackers who counted themselves members in good standing of al 
Qaeda, an Islamic fundamentalist group, * * * [i]t "should come as no surprise that a 
legitimate policy directing law enforcement to arrest and detain individuals because 
of their suspected link to the attacks would produce such a disparate, incidental 
impact on Arab Muslims, even though the purpose of the policy was to target neither 
Arabs nor Muslims.” Id. at 1951. Accordingly, the facts alleged did not plausibly 
support an inference of unconstitutional intentional discrimination. See id. 

Finally, the Court addressed three other important points. First, it noted that 
Twombly rested on an interpretation and application of the Federal Rules of Civil 
Procedure, and thus could not arbitrarily be confined to antitrust cases. See id. at 
1953. Second, it explained that the theoretical possibility of managed discovery 
does not justify lax pleading rules; indeed, the court stressed, its "rejection of the 
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careful-case-management approach is especially Important In suits where 
Government-official defendants are entitled to assert the defense of qualified 
immunity," which operates "to free officiais from the concerns of litigation, including 
'avoidance of disruptive discovery.’” Ibid, (quoting Siegert v. Gilley, 500 U.S. 226, 
236 (1991) (Kennedy, )., concurring in the judgment)). Third, the Court explained 
that its holding in no way imposes a heightened pleading requirement under Rule 9 
of the Federal Rules of Civil Procedure, which requires "fraud or mistake" to he 
pleaded "with particularity," but which provides that "intent” may be alleged 
"generally." As the Court explained, "Rule 9 merely excuses a party from pleading 
discriminatory intent under an elevated pleading standard. It does not give him 
license to evade the less rigid - though still operative - strictures of Rule 8." See 
129 S, Ct. at 1954, 

In dismissing the claims against Attorney General Ashcroft and Director 
Mueller, the Court did not prevent Iqbal from pursuing his claims against any other 
defendant in the case, as the court of appeals had permitted. See id, at 1952. Nor 
did the Court definitively foreclose Iqbal from proceeding even against Attorney 
General Ashcroft and Director Mueller; to the contrary, the case was remanded to 
the district court to permit Iqbal to seek leave to "amend his deficient complaint.” 
Id. at 1954; see Iqbal v. Hasty, 574 F.3d 820 (2d Cir. 2009). Instead, the Court simply 
held that the complaint, as initially pleaded, was insufficient as to two of the 34 
defendants in the case. 

Four Justices dissented in Iqbal. However, the dissenters - who included two 
justices from the Twombly majority, including the author of that opinion - did not 
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disavow the pleading standards discussed in Twombly, much less urge a literal 
application of Conley. Rather, the dissenters simply disagreed with the majority's 
application of the Twombly pleading standards to the complaint in Iqbal. See id. at 
1955 ("The majority * * * misapplies the pleading standard under [Twombly] to 
conclude that the complaint fails to state a claim”) (emphasis added). Moreover, the 
dissenters further agreed that Rule 8 incorporates a "'plausibility standard,'" but 
disagreed with the majority's application of that standard to the case at hand. See 
id. at 1959-60. Thus, in Iqbal itself, no Justice disputed the general proposition that 
conclusory and implausible claims should be dismissed, and no Justice expressed 
support for the recently-interred "no set of facts" language from Conley. 

B. Twombly and Iqbal Were Correctly Decided 
Twombly and Iqbal properly construe the governing provisions of the Federal 
Rules of Civil Procedure, and they are consistent with decades of prior precedent. 

The directly controlling provision at issue is Federal Rules of Civil Procedure 
Rule 8(a)(2), which requires the plaintiff to plead "a short and plain statement of the 
claim showing that the pleader is entitled to relief (emphasis added). The text of 
Rule 8 thus strongly supports the Supreme Court's reasoning. As the Court twice 
explained, neither a barebones allegation that merely parrots the legal elements of a 
claim, nor a more detailed pleading in which the facts alleged do not plausibly 
support the claim, can fairly be described as “showing" that the pleader is entitled to 
relief. See Iqbal, 129 S. Ct. at 1949-50; Twombly, 550 U.S. at 557. 

Twombly and Iqbal also are consistent with settled and longstanding 
Supreme Court precedent. In the context of claims for securities fraud, the Supreme 
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Court, speaking unanimously through Justice Breyer, has held that an unadorned 
allegation of loss causation is insufficient to state a claim, because such barebones 
pleading "would permit a plaintiff 'with a iargely groundless claim to simply take up 
the time of other people, with the right to do so representing an in terrorem 
increment of the settlement value, rather than a reasonably founded hope that the 
[discovery] process will reveal relevant evidence.”' Dura Pharmaceuticals, Inc. v. 
Broudo, 544 U.S. 336, 347 (2005) (quoting Blue Chip Stamps v. Manor Drug Stores, 
421 U.S. 723, 741 (1975) (alteration by the Court in Dura]]. In the antitrust context, 
the Court, speaking this time through justice Stevens, has held that, despite the "no 
set of facts” statement from Conley, "it is not proper ♦ * ♦ to assume that the 
[plaintiff] can prove facts that it has not alleged,” Associated General Contractors v. 
Carpenters, 459 U.S. 519, 526 (1983), and that “a district court must retain the 
power to insist upon some specificity in pleading before allowing a potentially 
massive factual controversy to proceed," id. at 528 n.l7. In the civil rights context, 
the Court has confirmed that, on a motion to dismiss, a court is "not bound to accept 
as true a legal conclusion couched as a factual allegation." Papasan v. Aiiain, 478 U.S. 
265, 286 (1986). And in the specific context of motive-based constitutional claims 
against federal officials sued in their individual capacity, the Court repeatedly has 
insisted on a "firm application of the Federal Rules of Civil Procedure,” see, e.g., 
Crawford-El v. Britton, 523 U.S. 574, 597 (1998); Butz v. Economou, 438 U.S. 478, 
508 (1978), under which the district court “may insist that the plaintiff 'put forth 
specific, nonconclusory factual allegations’ that establish improper motive causing 
cognizable injury in order to survive a prediscovery motion for dismissal.” 
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Crawford-EI, 523 U.S. at 598 (quoting Siegert, 500 U.S. at 236 [Kennedy, 
concurring in the judgment)). 

Twombly and Iqbal are also consistent with decades of settled lower-court 
precedent. Indeed, within each of the federal courts of appeals, one could generate 
long strlng-cltes for each of the critical propositions confirmed in those cases: that 
conclusory pleading is insufficient to state a claim; that courts need not accept 
implausible inferences from well-pleaded facts; that an unadorned allegation of 
conspiracy is insufficient to state an antitrust claim; that motive-based 
constitutional claims against government officials raise special concerns warranting 
a firm application of Rule 8; and that the "no set of facts" language from Conley 
cannot be literally construed apart from the detailed pleading actually at issue in 
Conley itself. Here is a partial, illustrative sample of that caselaw by circuit; 

First Circuit: Aponte-Torres v. University of P.R., 445 F.3d 50, 55 (1st Cir. 
2006) (“We ought not * * * credit 'bald assertions, unsupportable conclusions, 
periphrastic circumlocutions, and the like.’’’) (citation omitted): in re Colonial 
Mortgage Bankers Corp., 324 F.3d 12, 15 (1st Cir. 2003) (court is not bound to credit 
“’bald assertions’" or ’"unsupportable conclusions’") (citation omitted); DM Research 
v. College of American Pathologists, 170 F.3d 53, 55 (1st Cir. 1999) (“Conclusory 
allegations in a complaint, if they stand alone, are a danger sign that the plaintiff is 
engaged in a fishing expedition."); Kadar Corp. v. Milbury, 549 F.2d 230, 233 (1st Cir. 
1977) (despite Conley, “courts ’do not accept conclusory allegations on the legal 
effect of the events plaintiff has set out if these allegations do not reasonably follow 
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from his description of what happened"’ ) (quoting Wright & Miller, Federal Practice 
and Procedure: Civil § 1357). 

Second Circuit; Cantor Fitzgerald, Inc. v. Lutnick, 313 F.3d 704, 709 (2d Cir. 
2002) ('"we give no credence to plaintiffs conclusory allegations’”) (citation 
omitted); Virtual Countries, Inc. v. Republic of South Africa, 300 F.3d 230, 241 (2d Cir. 
2002) (’’bald assertions" of harm are not sufficient); George Haug Co. v. Rolls Royce 
Motor Cars, Inc., 148 F.3d 136, 139 (2d Cir. 1998) (Conley qualified by Associated 
Gen. Contractors)] Heart Disease Research Found, v. General Motors Corp., 463 F.2d 
98, 100 (2d Cir. 1972) ("a bare bones statement of conspiracy or of injury under the 
antitrust laws without any supporting facts permits dismissal”). 

Third Circuit; City of Pittsburgh v. W. Penn Power Co., 147 F.3d 256, 263 & 
n.l3 (3d Cir. 1998) (”We do draw on the allegations of the complaint, but in a 
realistic, rather than a slavish, manner’’; thus, courts need not accept ’’’unsupported 
conclusions and unwarranted inferences’”) (citation omitted); Morse v. Lower 
Merion Sch. Dist, 132 F.3d 902, 906 (3d Cir. 1997) (”a court need not credit a 
complaint’s ’bald assertions’ or ’legal conclusions’ when deciding a motion to 
dismiss”) (citation omitted). 

Fourth Circuit; Jordan v. Alternative Res. Corp., 458 F.3d 332, 345 (4th Cir. 
2006) ("we have rejected reliance on * * conclusory allegations” at the pleading 
stage); Dickson v. Microsoft Corp., 309 F.3d 193, 202 (4th Cir. 2002) (’’’allegations 
must be stated in terms that are neither vague nor conclusory’”) (citation omitted); 
Estate Constr. Co. v. Miller & Smith Holding Co., 14 F.3d 213, 220-21 (4th Cir. 1994) 
(same). 
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Fifth Circuit: United States ex rel. Bain v. Georgia Gulf Corp., 386 F.3d 648, 
654 (5th Cir. 2004) (''legal conclusions" are not sufficient): Blackburn v. City of 
Marshall, 42 F.3d 925, 931 (5th Cir. 1995) (despite Conley, "'conclusory allegations 
or legal conclusions masquerading as factual assertions will not suffice to prevent a 
motion to dismiss"') (citation omitted); Associated Builders, Inc. v. Alabama Power 
Co., 505 F.2d 97, 100 (5th Cir. 1974) ("Conclusory allegations and unwarranted 
deductions of fact are not admitted as true * * * * "). 

Sixth Circuit; Columbia Natural Resources, Inc. v. Tatum, 58 F.3d 1101, 1109 
(6th Cir. 1995) ("liberal Rule 12(b)(6) review is not afforded legal conclusions and 
unwarranted factual inferences"); Blackburn v. Fisk Univ., 443 F.2d 121, 123 (6th Cir. 
1971) ("we are not bound by allegations that are clearly unsupported and 
unsupportable"). 

Seventh Circuit: Fries v. Helsper, 146 F.3d 452, 457 (7th Cir. 1998) ("mere 
conclusory allegations of a conspiracy are insufficient to survive a motion to 
dismiss."); Kyle v. Morton High School, 144 F.3d 448, 455 (7th Cir. 1998) (per 
curiam) {Conley’s "no set of facts” language "'has never been taken literally'") 
(citation omitted); Sneed v. Rybicki, 146 F.3d 478, 480 (7th Cir. 1998) (despite 
Conley, courts are "not obliged to accept as true conclusory statements of law or 
unsupported conclusions of fact"). 

Eighth Circuit: Farm Credit Servs. of Am. v. American State Bank, 339 F.3d 
764, 767 (8th Cir. 2003) ("we are 'free to ignore legal conclusions, unsupported 
conclusions, unwarranted inferences and sweeping legal conclusions cast in the 
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form of factual allegations"') [citation omitted); Wiles v. Capitol Indem. Corp., 280 
F.3d 868, 870 (8th Cir. 2002) (same). 

Ninth Circuit: Ascon Properties, Inc. v. Mobil Oil Co., 866 F.2d 1149, 1155 
(9th Cir. 1989) ("no set of facts” language limited by Associated General Contractors, 
qualified immunity doctrine, and standing requirements; "'conclusory allegations 
without more are insufficient to defeat a motion to dismiss'") (citation omitted); 
Woodrum v. Woodward County, 866 F.2d 1121, 1126 (9th Cir. 1989) ("conclusory 
allegations that [defendants] conspired do not support a claim"); Jackson v. Nelson, 
405 F.2d 872, 873 (9th Cir. 1968) (per curiam) ("a series of broad conclusory 
statements unsupported, for the most part, by specific allegations of fact" are 
insufficient to resist dismissal for failure to state a claim). 

Tenth Circuit: Tal v, Hogan, 453 F.3d 1244, 1261 (10th Cir. 2006) ("Bare 
bones accusations of a conspiracy without any supporting facts are insufficient to 
state an antitrust claim."); Cayman Exploration Corp. v. United Gas Pipe Line Co., 873 
F.2d 1357, 1359 & n.2 (10th Cir. 1989) (despite Conley, "courts may require some 
minimal and reasonable particularity in pleading before they allow an antitrust 
action to proceed”) (citing 4ssdc/o ted General Contractors'). 

Eleventh Circuit: Davila v. Delta Air Lines, Inc., 326 F.3d 1183, 1185 (11th 
Cir. 2003) ("conclusory allegations, unwarranted factual deductions or legal 
conclusions masquerading as facts will not prevent dismissal."); Oxford Asset 
Management, Ltd. v.jaharis, 297 F.3d 1182, 1188 (11th Cir. 2002) (same). 

District of Columbia Circuit; Trudeau v. FTC, 456 F.3d 178, 193 (D.C. Cir. 
2006) ("'we are not bound to accept as true a legal conclusion couched as a factual 
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allegation,' or to 'accept inferences drawn by plaintiffs if such inferences are 
unsupported by the facts set out in the complaint”') (citations omitted); Browning v. 
Clinton, 292 F.3d 235, 242 [D.C. Cir. 2002) ("we accept neither 'inferences drawn by 
plaintiffs if such inferences are unsupported by the facts set out in the complaint,' 
nor 'legal conclusions cast in the form of factual allegations'") (citation omitted); 
Kowal V. MCI Comm'ns Corp., 15 F.3d 1271, 1276 (D.C. Cir. 1994) (despite Conley, 
"the court need not accept inferences drawn by plaintiffs if such inferences are 
unsupported by the facts set out in the complaint. Nor must the court accept legal 
conclusions cast in the form of factual allegations.” (citing Papasan, 478 U.S. at 
286)). 

Federal Circuit: Samish Indian Nation v. United States, 419 F.3d 1355, 1364 
(Fed. Cir. 2005) (courts accept as true only "non-conclusory allegations of fact"); 
Bradley v. Chiron Corp., 136 F.3d 1317, 1322 (Fed. Cir. 1998) ("Conclusory 
allegations of law and unwarranted inferences of fact do not suffice ****”), 

An exhaustive discussion of this pre-Twomh!y caselaw is beyond the scope of 
my testimony, so let me briefly elaborate on only two lower-court decisions 
applying these principles in contexts strikingly similar to those presented in 
Twombly and Iqbal respectively. 

Like Twombly, Eastern Food Services v. Pontifical Catholic University, 357 F.3d 
1 (1st Cir. 2004), involved dismissal of an antitrust claim for lack of plausibility. The 
district court ordered dismissal on the ground that the alleged geographic market 
was, "as a matter of common experience,” highly "improbable." See id. at 7. In 
affirming, the First Circuit agreed "it is not a plausible antitrust case, however 
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tempting may be the lure of treble damages and attorney's fees." Id. at 3. The court 
stressed the importance of dismissing weak cases prior to discovery: '‘[t]he time of 
judges and lawyers is a scarce resource; the sooner a hopeless claim is sent on its 
way, the more time is available for plausible cases." Id. at 7. The First Circuit 
acknowledged the "no set of facts" statement derived from Conley, but explained: 
"the cases also say that it is not enough merely to allege a violation in conclusory 
terms, that the complaint must make out the rudiments of a valid claim, and that 
discovery is not for fishing expeditions.” See id. at 9. And in the case at hand, 
"nothing suggests that discovery would be remotely productive, apart from the 
random (and insufficient) possibility that rummaging through [the defendant's] files 
would produce evidence of some wholly unknown violation." Ibid. 

Like Iqbal, Gonzalez v. Reno, 325 F.3d 1228 (11th Cir. 2003), and Dalrymplev. 
Reno, 334 F.3d 991 (11th Cir. 2003), involved damages litigation against high- 
ranking government officials for conduct arising from a controversial and high- 
profile law-enforcement operation. Specifically, these cases arose from the raid in 
which agents of the former Immigration and Naturalization Service ("INS") seized 
Elian Gonzalez from his Miami relatives in order to remove the boy to Cuba. During 
that raid, INS agents sprayed tear gas inside and outside the Gonzalez residence, 
used a battering ram to break down the door to the residence, and pointed weapons 
at family members inside and protesters outside the residence. The Gonzalez 
plaintiffs included family members inside the house, and the Dalrymple plaintiffs 
consisted of supporters of the family protesting outside. Plaintiffs alleged, and the 
Eleventh Circuit assumed, that INS agents onsite violated the First and Fourth 
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Amendments in executing the seizure. The plaintiffs further alleged that former 
Attorney General Janet Reno, former Deputy Attorney General Eric Holder, and 
former INS Commissioner Doris Meissner should be held liable as supervisors for 
these alleged constitutional violations. 

The Eleventh Circuit disagreed and affirmed the dismissal of claims against 
those three defendants. In so doing, it recognized that the qualified immunity of 
government officials includes "'an entitlement not to stand trial or face the other 
burdens of litigation,'” including specifically discovery. Gonzalez, 325 F.3d at 1233 
(quoting Mitchell v. Forsyth, 472 U.S. 511, 526 (1985)]; see also Dalrymple, 334 F.3d 
at 994. Accordingly, the court demanded "'specific, non-conclusory allegations of 
fact'" establishing that Reno, Holder, and Meissner were personally involved in the 
violation of clearly established constitutional rights. Gonzalez, 325 F.3d at 1235 
(citation omitted]; see also Dalrymple, 334 F.3d at 996. The Gonzalez plaintiffs had 
alleged that Reno, Holder, and Meissner "personally directed and caused a 
paramilitary raid" upon their residence; that they "agreed to, and approved of' the 
raid in violation of the Constitution; and that agents on the scene "acted under the 
personal direction of” Reno, Holder, and Meissner. See 325 F.3d at 1235. The court 
held these allegations insufficient to state a claim, because plaintiffs did not "allege 
any facts to suggest that the defendants did anything more than personally direct 
and cause the execution of valid search and arrest warrants” and, in particular, 
plaintiffs did not specifically allege that Attorney General Reno, Deputy Attorney 
General Holder, or INS Commissioner Meissner "directed the agents on the scene to 
spray the house with gas, break down the door with a battering ram, point guns at 
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the occupants, or damage property." Id. at 1235. Under similar reasoning, the court 
found similar allegations likewise insufficient to state a claim in Dalrymple. See 334 
F.3d at 996-97. 

Finally, prior to Twombly and Iqbal, prominent commentators had also 
recognized that the pleading requirements established by Rule 8, although generous 
to plaintiffs, are not entirely toothless. For example. Professors Wright and Miller 
had observed that "the pleading must contain something more * * * than * * * a 
statement of facts that merely creates a suspicion [of] a legally cognizable right of 
action." 5 C. Wright & A. Miller, Federal Practice and Procedure § 1216, at 236 [3d 
ed. 2004). See also id. § 1216, at 220-227 (complaint "must contain allegations from 
which an inference fairly may be drawn by the district court that evidence on these 
material points will be available and introduced at trial”). 

The Twombly and Iqbal decisions fit comfortably within this deeply-rooted 
body of precedent and represent a straightforward application of existing law. 

C. Twombly and Iqbal Prevent Costly and Illegitimate 
Discovery “Fishing Expeditions" 

Allowing conclusory and implausible claims to proceed to discovery would 
impose significant costs on the courts, on civil litigants, and on society at large. As 
the Supreme Court recognized in Twombly, "discovery accounts for as much as 90 
percent of litigation costs when [it] is actively employed.” 550 U.S. at 559 [citing 
Memrandum from Hon. Paul Niemeyer, Chair. Advisory Committee on Civil Rules, to 
Hon. Anthony Scirica, Chair, Standing Committee on Rules of Practice and Procedure 
[May 11, 1999). Imposing those costs may be justified only when the plaintiff has 
alleged a sufficiently specific and plausible claim. As Chief Judge Boudin has 
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explained, "the price of entry, even to discovery, is for the plaintiff to allege a factual 
predicate concrete enough to warrant further proceedings which may be costly and 
burdensome." D.M. Research, 170 F.3d at 56. Moreover, this principle applies 
despite the theoretical possibility of meritorious but implausible allegations:: 
"Occasionally, an implausible conclusory assertion may turn out to be true. * * * But 
the discovery process is not available where, at the complaint stage, a plaintiff has 
nothing more than unlikely speculations. While this may mean that a civil plaintiff 
must do more detective work in advance, the reason is to protect society from the 
costs of highly unpromising litigation." Id. at 56. 

Discovery burdens are particularly high in complex civil litigation. Courts 
have recognized this point most often in the context of antitrust and patent 
litigation. See, e.g,, Car Carriers Inc. v. Ford Motor Company, 745 F.2d 1101, 1106 
(7th Cir. 1984) ("the costs of modern federal antitrust litigation and the increasing 
caseload of the federal courts counsel against sending the parties into discovery 
where there is no reasonable likelihood that the plaintiffs can construct a claim from 
the events related in the complaint”); Asahi Glass Co, v. Pentech Pharmaceuticals, Inc., 
289 F. Supp. 2d 986, 995 (N.D. 111. 2003) (Posner, J., sitting by designation) ("some 
threshold of plausibility must be crossed at the outset before a patent or antitrust 
case should be permitted to go into its inevitably costly and protracted discovery 
phase"); see also Intel Corp v. Advanced Micro Devices, 542 U.S. 241, 268 (2004) 
(Breyer, )., dissenting) ("discovery and discovery-related judicial proceedings take 
time, they are expensive, and cost and delay, or threats of cost and delay, can 
themselves force parties to settle underlying disputes") (citing Brookings Institute, 
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Justice For All: Reducing Costs and Delay in Civil Litigation, Report of a Task Force at 
6-7 (1989). Of course, the same observation could be made with respect to 
securities litigation, putative class actions, and many other kinds of cases. 

Several considerations magnify the potential burdens of discovery. To begin 
with, the Federal Rules of Civil Procedure permit exceedingly broad discovery: in 
general, a party make take discovery, through depositions or document requests, of 
any nonprivileged information that is "relevant to any party's claim or defense" and 
is either admissible at trial or "appears reasonably calculated to lead to the 
discovery of admissible evidence.” Fed. R. Civ. P. 26(b)(1). Moreover, in typical 
complex litigation, defendants are often large entities with vast amounts of 
potentially discoverable information. As a result, responding to even a relatively 
simple discovery request can be extremely time-consuming and expensive. 
Furthermore, the universe of potentially discoverable material has grown 
exponentially because of electronic data storage. At present, more than 90 percent 
of discoverable information is generated and stored electronically. See Association 
of Trial Lawyers of America, Ethics in the Era of Electronic Evidence (Oct. 1, 2005). 
Such storage has vastly increased the volume of information that is either itself 
discoverable, or that must be searched in order to find discoverable information. 
Large organizations receive, on average, some 250 to 300 million e-mail messages 
monthly, and they typically store information in terabytes, each of which represents 
the equivalent of 500 million typed pages. See Summary of the Report of the Judicial 
Conference, Committee on Rules of Practice and Procedure (Sept. 2005). Searching 
such systems for discoverable information is enormously expensive, as is producing 
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such information and reviewing it document-by-document for privilege. One recent 
study found an average of $3.5 million of e-discovery litigation costs for a typical 
lawsuit. See Institute for the Advancement of the American Legal System, Electronic 
Discovery: A View from the Front Lines 25 (2008). And even those out-of-pocket 
costs do not measure the further opportunity costs to a defendant of having its 
computer systems and key personnel bogged down for months if not years in 
unproductive discovery. As one court of appeals recently acknowledged, "the 
burdens and costs associated with electronic discovery, such as those seeking 'all 
email,' are by now well known." Regan-Touhy v. Walgreen Co., 526 F.3d 641, 649 
(10th Cir. 2008). 

To be sure, not all federal cases involve huge discovery costs. But even in 
typical cases, discovery burdens are rarely insubstantial, and even relatively small 
discovery obligations may be quite burdensome on relatively small defendants such 
as individuals or small busineses. In any event, whatever the scope of discovery in 
any given case, there is simply no basis to subject defendants to it based on nothing 
more than "an unadorned, the-defendant-unlawfully-harmed-me accusation," or 
allegations so implausible that they cannot even support a "reasonable inference 
that the defendant is liable for the misconduct allleged” [Iqbal, 129 S. Ct. at 1949). 
Doing so would burden defendants with significant litigation costs for no good 
reason, would flood the system with meritless or highly dubious litigation, and 
would and compel "cost-conscious defendants to settle even anemic cases” 
[Twombly, 550 U.S. at 559), just to avoid the considerable time and expense of 
protracted discovery. Such results would flout Rule 1 of the Federal Rules of Civil 
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Procedure, which provides that aii of the dvii ruies - inciuding Ruie 8 - "shouid be 
construed and administered to secure the just, speedy, and inexpensive 
determination of every action and proceeding.. 

D. Twombly and Iqbal Protect Government Officials From 
Burdensome and Paralyzing Exposure To Discovery 

in its quaiified-immunity caseiaw, the Supreme Court has recognized that 
government officiais may be chiiied from the vigorous performance of their duties 
not oniy by the prospect of individuai damages iiabiiity, but aiso by the "'the costs of 
triai”' and "'the burdens of broad-ranging discovery" in cases fiied against them 
individuaiiy. See Mitchell, 472 U.S. at 526 (quoting Harlow v. Fitzgerald, 457 U.S. 
800, 817-18 (1982)). Thus, "even such pretrial matters as discovery are to be 
avoided if possible, as '[i]nquiries of this kind can be peculiarly disruptive of 
effective government."' Id, (quoting Harlow, 457 U.S. at 817); see also Siegert, 500 
U.S. at 236 (Kennedy, ]., concurring in the judgment) ("avoidance of disruptive 
discovery is one of the very purposes of the official immunity doctrine"). 
Accordingly, the Court has stressed “the importance of resolving immunity 
questions at the earliest possible stage in litigation," Hunter v. Bryant, 502 U.S. 224, 
227 (1991) (per curiam), including through "firm application of the Federal Rules of 
Civil Procedure," Butz, 438 U.S. at 507. Moreover, it has recognized that "high 
officials require greater protection than those with less complex discretionary 
responsibilities," Harlow, 457 U.S. at 807, particularly in the areas of national 
security and foreign policy, see Mitchell, 472 U.S. at 541-42 (Stevens, )., concurring in 
the judgment) ("there is surely a national interest in enabling Cabinet officers with 
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responsibilities in this area to perform their sensitive duties with decisiveness and 
without potentially ruinous hesitation"). 

The Court has invoked the requirement of specific and plausible pleading as 
the only possible means to enforce the immunity-from-discovety component of 
qualified immunity. Thus, where unconstitutional motive is an element of the claim, 
it has instructed district courts to "insist that the plaintiff 'put forth specific, non- 
conclusory factual allegations’ that establish improper motive causing cognizable 
injury in order to survive a prediscovery motion to dismiss." Crawford-EI, 523 U.S. 
at 598 (quoting Siegert, 500 U.S. at 236 (Kennedy, ]., concurring in the judgment)); 
see also Nuclear Transport & Storage, Inc. v. United States, 890 F.2d 1348, 1355 (6th 
Cir. 1989) ("If a mere assertion that a former cabinet officer and two other officials 
'acted to implement, approve, carry out, and otherwise facilitate' alleged unlawful 
policies were sufficient to state a claim, any suit under a federal agency could be 
turned into a Bivens action by adding a claim for damages against the agency head 
and could needlessly subject him to the burdens of discovery and trial.” (citation 
omitted)). 

The facts of Iqbal graphically illustrate these concerns. As explained above, 
the Iqbal plaintiffs sought to impose individual damages liability on the Attorney 
General and FBI Director for what Judge Cabranes aptly described as their "trying to 
cope with a national and international security emergency unprecedented in the 
history of the American Republic.” Iqbal v. Hasty, 490 F.3d 143, 179 (2d Cir. 2007) 
(concurring opinion), rev'd sub nom. Ashcroftv. Iqbal, 129 S. Ct. 1937 (2009). For his 
efforts. Attorney General Ashcroft has been sued in his individual capacity for the 
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detention of suspected terrorists under the immigration statutes and under the 
material witness statute, and for the removal of a suspected terrorist to a foreign 
country where he allegedly was mistreated. Similarly, in prosecuting the wars that 
ensued from the unprecedented emergency after September 11, 2001, former 
Secretary of Defense Donald Rumsfeld has been sued in his individual capacity for 
the domestic detention and interrogation of a United States citizen as an enemy 
combatant, for the brief detention of American citizens in Iraq, and for the detention 
of aliens as enemy combatants in Iraq and at Guantanamo Bay, Cuba. And former 
Director of Central Intelligence George Tenet was sued in his individual capacity for 
treatment of detainees in covert operations allegedly conducted abroad by the CIA. 
Absent the Supreme Court’s ruling in Iqbal, such litigation would only multiply: as 
Judge Cabranes explained, had Iqbal succeeded in obtaining discovery from the 
former Attorney General and FBI Director based on his conclusory and implausible 
allegations that they selected him for harsh treatment on account of his race and 
religion, "little would prevent other plaintiffs claiming to be aggrieved by national 
security programs and policies of the federal government from following the 
blueprint laid out by this lawsuit to require officials charged with protecting our 
nation from future attacks to submit to prolonged and vexatious discovery." Ibid. 

The threat posed by baseless litigation targeting high-ranking government 
officials is neither new nor confined to the activities of any particular 
Administration. For example. Attorney General Edward Levi, who served with 
distinction during the Ford Administration, was faced upon leaving office with over 
30 suits filed against him personally for actions undertaken as Attorney General. 
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Not a single one of them had merit, and no judgment against him was ever entered. 
Nonetheless, all of these cases "needed attention," and "[i]t took about eight more 
years before the last of them was cleaned up." Bennett Boskey, ed.. Some Joys of 
Lawyering 114 (2007) (describing "this long aggravation so undeserved"). As 
explained above, the controversial removal of Elian Gonzalez to Cuba produced 
meritless and politically-driven damages litigation against Attorney General Janet 
Reno and her then-Deputy Eric Holder. And the Obama Administration continues 
wartime operations in Iraq and Afghanistan, and detention operations at 
Guantanamo Bay, thus making present Executive-Branch officials a likely target for 
yet further damages litigation. 

In sum, top American officials charged with prosecuting two ongoing wars 
and defending our homeland from further catastrophic attacks in the past have 
faced - and in the future predictably will face - an onslaught of litigation for their 
decisions and the decisions of their subordinates. Whatever the merits of individual 
cases, it simply cannot be right that these officials would face exposure to discovery, 
if not trial and personal liability, every time an individual harmed by the wartime 
activities or homeland defense is willing to make an unadorned allegation that the 
Attorney General or the Secretary of Defense was personally involved in the specific 
action at issue, and that the action was undertaken with an unconstitutional motive. 
Iqbal's rejection of that absurd consequence is supported by the text and precedent 
of Rule 8, by settled principles of qualified immunity, and by commonsense. By 
contrast, overruling Iqbal would afford an unfortunate "blueprint” for even further 
litigation against those most responsible for protecting our national security. 
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E. Twombly and Iqbal Do Not Prevent 
Litigation of Legitimate Claims 

Given the consistency of Twombly and Iqbal with prior precedent, it would be 
surprising if those decisions had worked a sea-change in the adjudication of motions 
to dismiss. In fact, the best available data indicate that Twombly and Iqbal have had 
at most a negligible impact on such motions. The responsible authorities within the 
Judicial Conference of the United States - who are actively studying the impact of 
Twombly and Iqbal - have reached essentially the same conclusion. And the lower 
courts have understood Twombly and Iqbal to be largely consistent with prior law. 
Twombly and Iqbal thus protect government officials and other defendants from the 
burdens of vexatious litigation, without imposing any significant impediment on the 
ability of plaintiffs to pursue legitimate claims. 

1 . The Judicial Conference of the United States is the body charged by 
Congress with monitoring implementation of, and proposing amendments to, the 
Federal Rules of Civil Procedure. Under the Rules Enabling Act, the Judicial 
Conference must establish a Standing Committee on Rules of Practice and 
Procedure, and it may establish further advisory committees, to assist the 
Conference in discharging its statutory responsibilities. See 28 U.S.C. § 2073[a}(2} & 
(b). The Standing Committee is presently chaired by United States District Judge 
Lee Rosenthal. The Conference has established an Advisory Committee on the 
Federal Rules of Civil Procedure, which is presently chaired by United States District 
Judge Mark Kravitz. Under the Rules Enabling Act, Congress has required these 
Committees to make recommendations about "rules of practice, procedure, and 
evidence” in the federal courts. See id. More generally. Congress has also provided 
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that the Judicial Conference "shall make a comprehensive survey of business in the 
courts of the United States.” 

In carrying out these various statutory responsibilities, both the Standing 
Committee and the Advisory Committee on Civil Rules have been actively engaged 
in studying the impact of Twombly and Iqbal in the lower federal courts. Judge 
Rosenthal and Judge Kravitz recently expJained that their respective Committees are 
"dedicated to obtaining the type of reliable empirical information needed to enact 
rules that will serve the American justice system and will not produce unintended 
harmful consequences.” See Letter from Hon. Lee Rosenthal & Hon. Mark Kravitz to 
Hon. Patrick Leahy at 1-2 (Dec. 9, 2009). Moreover, Judge Rosenthal and Judge 
Kravitz explained that their Committees "are at this moment deeply involved in 
precisely the type of work Congress required in the Rules Enabling Act,” in 
monitoring the impact of Twombly and Iqbal. Id. at 2. As part of that work, the 
Committees have assembled - and posted on the Rules Committees' website - 
"[cjharts and graphs setting out preliminary data drawn from the federal courts' 
dockets on the filing, granting, and denying of motions to dismiss after Twombly and 
Iqbal." Id. at 2. Moreover, the Committees commissioned a comprehensive, 150- 
page memorandum - also posted on the website - exhaustively "describing the case 
law since Iqbal was decided.” Id. at 2. These materials constitute the best available 
data on the impact of Twombly and Iqbal. 

The Judicial Conference data (available at www.uscourts.gov/rules) have 
been collected electronically from docket entries from each of the 94 United States 
district courts. To date, the data already encompass the massive number of cases 
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filed in federal court - at a rate of almost 20,000 cases per month - from January 
2007 through September 2009. According to that data, Twombly and Iqbal have had 
virtually no impact on the filing or adjudication of motions to dismiss. For example, 
the data indicate that, in the four months before Twombly was decided, there were 
71,711 new cases filed: 24,653 motions to dismiss filed; and 9433 motions to 
dismiss granted. Those figures show that, in the period just before Twombly, (1) 
motions to dismiss were filed in about 34 percent of all cases, and (2) courts granted 
about 38 percent of all such motions. By contrast, in the four months after Iqbal was 
decided, there were 84,398 new cases Fried; 30,591 motions to dismiss filed; and 
11,632 motions to dismiss granted. Those figures show that, in the period just after 
Iqbal [and the latest period for which comprehensive data is presently available], 
[1] motions to dismiss were filed in about 36 percent of all cases, and [2] courts 
granted about 38 percent of all such motions. Based on the best presently available 
data, the systemic impact of Twombly and Iqbal thus appear to be negligible. 

The data also rebuts a contention often made by opponents of Twombly and 
Iqbal, that those cases have imposed distinctive and unfair burdens on civil-rights 
plaintiffs. According to the data for civil-rights employment cases, in the four 
months before Twombly, motions to dismiss were filed in 51 percent of all cases, 
granted in 20 percent of all cases, and denied in 8 percent of all cases. By contrast, 
for civil-rights employment cases in the four months after Iqbal, motions to dismiss 
were filed in 44 percent of all cases, granted in 16 percent of all cases, and denied in 
6.6 percent of all cases. A similar pattern emerges from data for other kinds of civil- 
rights cases: In the four months before Twombly, motions to dismiss were filed in 
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73 percent of all cases, granted In 26 percent of all cases, and denied In 6.4 percent 
of all cases. By contrast, in the four months after Iqbal, motions to dismiss were 
filed in 64 percent of all cases, granted in 25 percent of all cases, and denied in 8.6 
percent of all cases. 

The memorandum prepared for the Civil Rules Committee further addresses 
the question of how the lower courts have been interpreting Twombly and Iqbal 
See Application of Pleading Standards Post-Ashcroft v. Iqbal " at 1 (Nov. 25, 2009) 
(available at www.uscourts.gov/rules). That 150-page memorandum summarizes 
each appellate decision that has examined or discussed Iqbal, as well as legions of 
district-court opinions that also have done so. The memorandum cautions that no 
definitive conclusion is possible ''[a]t this early stage in the development of the case 
law discussing and applying the Iqbal pleading standards." Id. at 2. But based on the 
data presently available, the memorandum nonetheless concludes: "Overall, the 
case law does not appear to indicate a major change in the standards used to 
evaluate the sufficiency of complaints." Id.; see also id. at 2-3 ("Many courts have 
emphasized that notice pleading remains intact and continue to rely on pre- 
Twombly case law to support some of the propositions at the heart of Twombly and 
Iqbal - that legal conclusions need not be accepted as true and that at least some 
factual averments are necessary to survive the pleadings stage."); id. at 3 ("Some of 
the post-Iqbal cases dismissing complaints note that the pleadings would not have 
survived before Twombly and Iqbal’y, id. ("there are many cases supporting the 
proposition that pleading standards have not changed significantly”). The 
memorandum further explains that, "[wjhile it seems likely that Twombly and Iqbal 
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have resulted in screening out some claims that might have survived before those 
cases, it is much more difficult to determine whether meritorious claims are being 
screened under the Iqbal framework or whether the new framework is effectively 
working to sift out only those cases that have no plausible basis for proceeding." Id. 
at 3-4 [emphasis added). 

Judge Kravitz, the chair of the Advisory Committee on Civil Rules, has 
reached similar conclusions. In a recent interview, he commented that judges are 
'"taking a fairly nuanced view of Iqbal,'" and that Iqbal has not proven to be a 
'"blockbuster that gets rid of any case that is filed.”’ See National Law Journal, 
Plaintiffs' Groups Mount Effort to Undo Iqbal (Sept. 21, 2009) [quoting Judge 
Kravitz). Similarly, Committee staff have also concluded that Iqbal has had "little or 
no impact” so far in the adjudication of motions to dismiss. See Business Insurance, 
Congress Eyes Pleading Standard [Nov. 9, 2009) (quoting John Rabiej). 

2. Consistent with the statistics and general observations of Judge Kravitz, 
the courts of appeals have understood Twombly and Iqbal to effect at most 
incremental changes in federal pleading standards. The Third Circuit, in refusing to 
dismiss a claim of disability-based discrimination "not as rich with detail as some 
might prefer,” stressed that a complaint '"may proceed even if it strikes a savvy 
judge that actual proof of those facts alleged is improbable,"' and that a 
discrimination plaintiff "is not required to establish the elements of a prima facie 
case but instead, need only put forth allegations that 'raise a reasonable expectation 
that discovery will reveal evidence of the necessary element.’" Fowler v. UPMC 
Shadyside, 578 F.3d 203, 213 [3d Cir. 2009) [quoting Twombly, 550 U.S. at 556). The 
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Seventh Circuit, in addressing post-Iqbal pleading standards in civil-rights cases, 
explained that Rule 8 still ''reflects a liberal notice pleading regime, which is 
intended to 'focus litigation on the merits of a claim,' rather than on technicalities 
that might keep plaintiffs out of court.” Brooks v. Ross, 578 F.3d 574, 580 (7th Cir. 
2009 ) (quoting Swierkiewicz v. Sorema N.A., 534 U.S. 506, 514 (2002)). The Eighth 
Circuit likewise has stressed that "Rule 8 does not * * * require a plaintiff to plead 
'specific facts' explaining precisely how the defendant's conduct was unlawful." 
Braden v. Wal-Mart Stores, 2009 WL 4062105, *7 (8th Cir. Nov. 25, 2009). 

District courts have recognized these same points. One district judge, in 
denying a motion to dismiss, characterized pleading standards under Iqbal as 
"minimal.’' Xstrata Canada Corp. v. Advanced Recycling Technology, 2009 WL 
2163475, *3 (N.D.N.Y. [uly 20, 2009). Another, in denying a motion to dismiss, 
stated that "[njotice pleading * * * remains the rule in federal courts," and thus "a 
complaint should only be dismissed at the pleading stage where the allegations are 
so broad, and the alternative explanations so overwhelming, that the claims no 
longer appear plausible.” Chao v. Ballista, 630 F. Supp. 2d 170, 177 (D. Mass, 2009). 
A third reportedly stated, during oral argument in an employment discrimination 
case, that Twombly and Iqbal "don’t operate as a kind of universal 'get out of jail free’ 
card.” See National Law journal. Plaintiffs’ Groups Mount Effort to Undo Iqbal (Sept. 
21, 2009) (quoting Judge Milton Shadur). 

Consistent with these principles, courts routinely have denied motions to 
dismiss in all manner of cases, including among others: (1) cases involving damages 
claims against high-ranking government officials for actions undertaken in the 
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wartime defense of this country, see, e.g., Al-Kidd v. Ashcroft, 580 F.3d 949 (9th Cir. 
2009); Padilla v. Yoo, 633 F. Supp. 2d 1005 (N.D. Cal. 2009); (2) cases involving 
motive-based constitutional claims, see, e.g., Hollis v. Mason, 2009 WL 2365691 (E.D. 
Cal. July 31, 2009) (constitutional claim for retaliation); Lange v. Miller, 2009 WL 
1841591 (D. Colo. June 25, 2009) (conspiracy to violate Fourth Amendment); Oshop 
V. Tennessee Dep't of Children's Servs., 2009 WL 1651479 (M.D. Tenn. June 10, 2009) 
(bad-faith denial of substantive due process); (3) cases involving other kinds of 
civil-rights claims, see, e.g., Fowler, 578 F.3d 203 (disability discrimination); 
McGrath v. Dominican College of Blauvelt, 2009 U.S. Dist. LEXIS 110122 (S.D.N.Y. 
Nov. 25, 2009) (sex discrimination); Jacobeit v. Rich Twp. High School District 227, 
2009 U.S. Dist. LEXIS 110302 (N.D. III. Nov. 25, 2009) (race, age, and disability 
discrimination); Kelley v. 7-Eleven Inc., 2009 WL 3388379 (S.D, Cal. Oct. 20, 2009) 
(disability discrimination); Montano-Perez v. Durrett Cheese Sales, Inc., 2009 WL 
3295021 (M.D. Tenn. Oct. 13, 2009) (race discrimination); Glover v. Catholic 
Charities, Inc., 2009 WL 3297251 (D. Md. Oct. 8, 2009) (sex discrimination); Garth v. 
City of Chicago, 2009 WL 3229627 (N.D. 111. Oct. 2, 2009) (race discrimination); 
Weston V. Optima Commc'ns Sys., Inc., 2009 WL 3200653 (S.D.N.Y. Oct. 7, 2009) 
(employment retaliation); Giiiman v. Inner City Broad. Corp., 2009 WL 3003244 
(S.D.N.Y. Sept. 18, 2009) (hostile-work-environment discrimination); Bell v. Turner 
Recreation Comm'n, 2009 WL 2914057 (D. Kan. Sept. 8, 2009) (race discrimination 
and retaliation); Peterec-Tolino v. Commercial Elec. Contractors, Inc., 2009 WL 
2591527 (S.D.N.Y. Aug. 19, 2009) (disability and age discrimination); and (4) cases 
involving antitrust and other kinds of commercial claims, see, e.g.. Executive Risk 
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Indemnity, Inc. v. Charleston Area Medical Center, 2009 WL 2357114 [S.D. W.Va. July 
30, 2009) [breach of contract): Consumer Protection Corp. v. Neo-Tech News, 2009 
WL 2132694 (D. Ariz. July 16, 2009) (claim under Telephone Consumer Protection 
Act); Intellectual Capital Partner v. Institutional Credit Partners LLC, 2009 WL 
1974392 [S.D.N.Y. July 8, 2009) (breach of contract); In re Rail Freight Fuel 
Surcharge Antitrust Litigation, 587 F. Supp. 2d 27 [D.D.C. 2008) (antitrust 
conspiracy); In re Static Random Access Memory (SRAM) Antitrust Litigation, 580 F. 
Supp. 2d 896 (N.D. Cal. 2008) (same). 

Twombly and Iqbal have had at most a marginal impact on the adjudication of 
motions to dismiss in federal court, and have not prevented plaintiffs from pursuing 
potentially meritorious claims. 

F. The Proposed Legislative Response Is Unnecessary And Unsound 

This hearing addresses the proposed Open Access to Courts Act of 2009, 
which would overrule Twombly and Iqbal in significant respects. The proposed 
Notice Pleading Restoration Act of 2009 seelts to accomplish the same result 
through somewhat different language. Neither bill should be enacted. 

1 . The Open Access to Courts Act explicitly codifies Conley's "no set of facts” 
language. Specifically, it provides that "[a] court shall not dismiss a complaint under 
subdivision (b)(6), (c) or (e) of Rule 12 of the Federal Rules of Civil Procedure 
unless it appears beyond doubt that the plaintiff can prove no set of facts in support 
of the claim which would entitle the plaintiff to relief.” H.R. 4115, 111th Cong. § 2 
(2009). It further provides that a complaint, in order to survive a motion to dismiss, 
need not be "plausible” on its face, or even sufficient to support a "reasonable 
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inference that the defendant is liable for the alleged misconduct." Ibid. Moreover, 
by its terms, the Act would apply "except as otherwise expressly provided by an Act 
of Congress enacted after the date of [its] enactment" or as expressly provided by 
post-enactment amendments to the Federal Rules of Civil Procedure. Ibid. The Act 
is problematic in several respects. 

First, as explained above, Twombly and Iqbal were correctly decided and are 
consistent with a longstanding body of precedent in the Supreme Court and the 
courts of appeals. Moreover, those decisions protect government officials from the 
burdens of defending against baseless civil litigation while attempting to protect the 
country from terrorist attacks and other threats. More generally, they protect civil 
defendants against the burdens of expensive and protracted discovery unless the 
plaintiff can articulate some reason to reasonably believe that he or she might 
actually have a claim. And they have not significantly changed how the federal 
courts adjudicate motions to dismiss - or otherwise interfered with the pursuit of 
potentially meritorious claims. For all of those reasons, overruling Twombly and 
Iqbal would be harmful and unnecessary. 

Second, whatever disagreement might exist about the reasoning or results in 
Twombly and Iqbal, the Act seems to codify a literal understanding of the "no set of 
facts" language from Conley. For decades, however, courts and commentators have 
recognized that a literal application of that language makes no sense - and cannot 
be the law. See, e.g., Kyle v. Morton High School, 144 F.3d 448, 455 (7th Cir. 1998) 
(per curiam) [Conley’s "no set of facts" language '"has never been taken literally”’) 
(citation omitted); Ascon Properties, Inc. v. Mobil OH Co., 866 F.2d 1149, 1155 (9th 
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Cir. 1989) [Conley "unfortunately provided conflicting guideposts”); Sutliff, Inc. v. 
Donovan Cos., 727 F. 2d 648, 654 (7th Cir. 1984) (Posner, ].) [Conley's "no set of facts” 
language "has never been taken literally"); Gen-Probe, Inc. v. Amoco Corp., 926 F. 
Supp. 948, 961 (S.D. Cal. 1996) [Conley's "no set of facts" language is not to be "taken 
literally") (citation omitted); Louis, Intercepting and Discouraging Doubtful 
Litigation: A Golden Anniversary View of Pleading, Summary Judgment, and Rule 11 
Sanctions Under the Federal Rules of Civil Procedure, 67 N.C.L. Rev. 1023, 1028 n.44 
(1989) [Conley's "no set of facts” language, "if taken literally, would foolishly protect 
from challenge complaints alleging that only that defendant wronged plaintiff or 
owes plaintiff a certain sum”); Hazard, From Whom No Secrets Are Hid, 76 Tex. L. 
Rev. 1665, 1685 (1998) ("Literal compliance with Conley v. Gibson could consist 
simply of giving the names of the plaintiff and the defendant, and asking for 
judgment.”); Marcus, The Puzzling Persistence of Pleading Practice, 76 Tex. L. Rev. 
1749, 1769 (1998) ("if courts hewed rigidly to the line laid down in Conley v. Gibson, 
pleading practice would probably have vanished."). As a broad coalition of seven 
Justices concluded in Twombly, Conley's "no set of facts" language had “puzzle [ed]” 
the profession long enough.” 550 U.S. at 563. it ought not be resurrected. 

Third, the Act would expressly prevent courts from dismissing complaints 
based on a determination that the facts alleged "are insufficient to warrant a 
reasonable inference that the defendant is liable for the misconduct alleged." H.R. 
4115, § 2. But as explained above, dozens of pre-Twombly cases establish that 
ciaims survive a motion to dismiss - and thus proceed to discovery - only where the 
facts alleged support a reasonable inference of liability. See, e.g.. Eastern Food 
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Services v. Pontifical Catholic University, 357 F.3d 1, 3 (1st Cir. 2004) (affirming 
dismissal where allegations did not state "a plausible antitrust case”); City of 
Pittsburgh v. W. Penn Power Co., 147 F.3d 256, 263 & n.l3 (3d Cir. 1998) (courts 
need not accept '"unwarranted inferences'" from facts alleged) (citation omitted); 
Associated Builders, Inc. v. Alabama Power Co., 505 F.2d 97, 100 (5th Cir. 1974) 
("unwarranted deductions of fact are not admitted"); Columbia Natural Resources, 
Inc. V. Tatum, 58 F.3d 1101, 1109 (6th Cir. 1995) ("liberal Rule 12(b)(6) review is 
not afforded * * * unwarranted factual inferences”); Sneed v. Rybicki, 146 F.3d 478, 
480 (7th Cir. 1998) (courts "not obliged to accept * * * unsupported conclusions of 
fact”); Farm Credit Servs. of Am. v. American State Bank, 339 F.3d 764, 767 (8th Cir. 
2003) (courts may reject "'unwarranted inferences'”) (citation omitted); Davila v. 
Delta Air Lines, Inc., 326 F.3d 1183, 1185 (11th Cir. 2003) ("unwarranted factual 
deductions * * * will not prevent dismissal.”); Bradley v. Chiron Corp., 136 F.3d 1317, 
1322 (Fed. Cir. 1998) ("unwarranted inferences of fact do not suffice"). The Act 
would replace these familiar formulations of black-letter law with the following, 
jarring alternative: “Courts must accept implausible, unreasonable, and 

unwarranted inferences from the facts alleged.” With all due respect, 1 cannot 
imagine any fair justification for such a rule, even on a motion to dismiss. 

Fourth, by imposing the "no set of facts" standard “except as otherwise 
provided by an Act of Congress enacted after the date of the enactment of this 
section,” H.R. 4115, § 2 (emphasis added), the Act would appear to override 
numerous pleading requirements previously established in important earlier federal 
statutes. Such statutes include the Private Securities Litigation Reform Act, 15 U.S.C. 
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§ 78u-4(b][l) and (2), and the Prisoner Litigation Reform Act, 42 U.S.C. § 
1997e[c)(2), which established heightened pleading rules in areas where Congress 
responded to particularly clear patterns of abusive and vexatious litigation. By 
eliminating any threshold screen for conclusory or implausible allegations, the Act 
would invite such litigation across-the-board, in these areas and others. Likewise, 
the Act appears to override various pleading requirements in the Federal Rules of 
Civil Procedure other than those set forth in Rule 8. Such requirements include 
those set forth In Rule 9[b), which for more than seven decades has provided that, In 
order to plead a claim involving fraud or mistake, “a party must state with 
particularity the circumstances constituting the fraud or mistake." 

Finally, the Act cannot be defended as an attempt merely to restore the 
pleading standards that prevailed prior to Twombly and Iqbal On the day before 
Twombly was decided, Conley's "no set of facts" language was not applied literally. 
To the contrary, as discussed above, the lower courts repeatedly had held that 
conclusory and implausible allegations were insufficient to state a claim. And seven 
Justices in Twombly rejected the "no set of facts” language not only as unworkable, 
see 550 U.S. at 561 ("focused an literal reading” of Con/ey would imply that "a wholly 
conclusory statement of claim would survive a motion to dismiss”), but also as 
inconsistent with then-existing law, see id. at 562 ("a good many judges and 
commentators have balked at taking the literal terms of the Conley passage as a 
pleading standard"). By imposing that very standard, and foreclosing dismissals 
where the facts alleged support at most an unreasonable inference of liability, the 
Act would effect a radical change in the standards that had applied even before 
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Twombly. Such legislation would impose great costs on the courts, on defendants, 
an on society at large, by permitting baseless and implausible claims to proceed to 
discovery wholesale. 

2. The proposed Notice Pleading Restoration Act of 2009 would use different 
language in responding to Twombly and Iqbal. Specifically, that Act would provide 
that "a Federal court shall not dismiss a complaint under rule 12(b)(6) or (e) of the 
Federal Rules of Civil Procedure, except under the standards set forth by the 
Supreme Court in Conley v. Gibson." To the extent that Act were construed to codify 
a literal understanding of the specific "no set of facts" statement from Conley, it 
would effect the same radical change in current and pre-Twombly law addressed 
above. Under such an interpretation, no case would be subject to dismissal based on 
the conclusory nature of a complaint; courts reviewing motions to dismiss would be 
compelled to accept even unwarranted and unreasonable inferences from any facts 
specifically pled; decades of settled law would be overruled; and fishing expeditions 
would become permissible and therefore routine. 

To be sure, the Notice Pleading Restoration Act is not entirely clear in 
codifying the "no set of facts" statement from Conley, but that lack of clarity itself 
raises concerns. If the Act does not codify the "no set of facts" statement, exactly 
what "standards set forth * * * in Conley" does it codify? And if the Act does not 
disapprove of Twombly's rejection of a "focused and literal reading" of Conley's "no 
set of facts” statement, see 550 U.S. at 561, exactly what aspects of Twombly and 
Iqbal does the Act intend to overrule? Could the courts still rely on Dura 
Pharmaceuticals (544 U.S. at 347) for the proposition that naked allegations of loss 
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causation are insufficient to plead a claim for securities fraud? Could they still rely 
on Associated General Contractors (459 U.S. at 528 n.l7) for the proposition that a 
district court may insist on "some specificity in pleading” before allowing a complex 
case to proceed to discovery? Could they still rely on Crawford-El (523 U.S. at 598) 
for the proposition that a plaintiff must "put forth specific, non-conclusory factual 
allegations” to overcome a qualified-immunity defense at the pleading stage? How 
would the Act affect the enormous body of court-of-appeals caselaw holding - long 
before Twombly and labal - that conclusory and implausible allegations are 
insufficient to state a claim for relief? The answers to all of those questions remain a 
mystery. 

In short, the Act would do nothing less than create a cloud of uncertainty 
over five decades of pleading jurisprudence, as developed between Conley in 1957 
and Twombly in 2007. That is a recipe for a vast increase in litigation, which would 
impose huge costs, for no good reason, on the overburdened federal courts and on 
the parties to all civil litigation. 

G. Any Response To Twombly and Iqbal Should Occur 
Through the Judicial Rulemaking Process 

Any concerns about Twombly and Iqbal should be addressed through the 
judicial rulemaking process established by Congress. The Rules Enabling Act sets 
forth a procedure for amending the Federal Rules of Civil Procedure in an orderly 
and measured fashion by those with expert knowledge of the Rules. Under that 
procedure, proposed amendments to the rules must be subjected to notice and 
public comment; consideration by appropriate advisory committees comprised of 
judges and lawyers who are experts in the area; consideration by the Standing 
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Committee, the Judicial Conference, and Supreme Court itself; and transmission to 
Congress at the end of this deliberative process. See 28 U.S.C. §§ 2072-2074; U.S. 
Courts, Federal Rulemaking: A Summary for the Bench and Bar, available at 
http://www.uscourts.gov/rules/newrules3.html. 

"The ideal of nationally uniform procedural rules promulgated by the 
Supreme Court after consideration by expert committees - commonly known as 
'court rulemaking' - has been the cornerstone of civil rulemaking in the federal 
courts since adoption of the Rules Enabling Act in 1934.’’ Bone, The Process of 
Making Process: Court Rulemaking, Democratic Legitimacy, and Procedural Efficiency, 
87 Geo. L.J. 887, 888 (1999). There are enormous institutional advantages to this 
process. As Judge Weinstein has explained, "[rjulemaking is delegated so that 
Congress may profit from the expertise of courts and specialists in areas of litigation 
procedure with which they are far more conversant than Congress." Reform of 
Federal Court Rulemaking Procedures, 76 Colum. L. Rev. 905, 929 (1976), quoted in 
Rules Enabling Act ofl 985: Hearing before the H. Subcomm. on Courts, Civil Liberties, 
and the Admin, of justice of the H. Comm, on the judiciary, 99th Cong. 307-08 (1985); 
see also id. at 930 ("The effectiveness of the rulemaking mechanism under a 
delegation system depends heavily on the wisdom of Congress in exercising a 
considered restraint; absent this, the expertise of the various advisory committees 
will be almost valueless."); Oversight and H.R. 4144, Rules Enabling Act: Hearings 
before the H. Subcomm. on Courts, Civil Liberties, and the Admin, of Justice of the H. 
Comm, on the Judiciary, 98th Cong. 4 (1983-1984) (statement of Judge Edward T. 
Gignoux) (noting that membership of the committees tasked with reviewing and 


41 



108 


revising the Rules consists of "experienced judges, lawyers and law professors" with 
"expertise in procedural matters,” and explaining that "[t]he advisory committees 
and their reporters are the heart of the rulemaking process" provided for under the 
Rules Enabling Act). By contrast, "legislatures have neither the immediate 
familiarity with the day-by-day practice of the courts which would allow them to 
isolate the pressing problems of procedural revision nor the experience and 
expertness necessary to the solution of these problems." Levin & Amsterdam, 
Legislative Control Over Judicial Rule-Making: A Problem In Constitutional Revision, 
107 U. Pa. L. Rev. 1, 10 (1958), quoted in Oversight and H.R. 4144 Rules Enabling Act: 
Hearings before the H. Subcomm. on Courts, Civil Liberties, and the Admin, of Justice of 
the H. Comm, on the Judiciary, 98th Cong. 300 (1983-1984). 

As Congress itself has recognized, "[fjederal national or supervisory 
rulemaking since 1934 has generally been a story of successful implementation of 
the Congressional plan for creating a uniform and consistent set of rules of practice 
and procedure. This rulemaking process has worked, in part, because Congress has 
granted the judicial branch a high degree of deference due to that branch's intimate 
working knowledge of problems of practice and procedure.” H.R. Rep. No. 99-422, 
at 7 (1985). And that process is ideally suited for monitoring the situation in the 
lower courts in the wake of Twombly and Iqbal - and responding if need be. As 
discussed above, the Advisory Committee on Civil Rules is already actively 
monitoring the caselaw applying Twombly and Iqbal. That Committee - which is 
comprised of judges and practitioners who are intimately familiar with the Federal 
Rules of Civil Procedure and decisions in this area - occupies an ideal vantage point 
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to evaluate the situation and determine the extent of any necessary response, if the 
Advisory Committee should determine (contrary to initial data) that Twombly and 
Iqbal are having an adverse impact on civil litigation in the federal courts, it may 
craft an appropriate amendment through the time-honored judicial rulemaking 
process. There is no good reason for Congress to override that process. 

* * * * 

Thank you, Mr. Chairman. I look forward to answering the Subcommittee's 
questions. 
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Mr. Johnson. Thank you, Mr. Katsas. 

I think it is appropriate now, because we are just — you just 
called for votes, is that right? Okay. 

I think it is appropriate, so that Professor Davis would not feel 
ahandoned and left out, that he have Mr. Ruhin to do his state- 
ment along with you. And so I think it is good for us to break here, 
go vote. That is going to take, I would say, 40 minutes — 30 to 40 
minutes. 

And so if you all could stay with us, we would greatly appreciate 
it. This hearing is now in recess. 

[Recess.] 

Mr. Johnson. Mr. Rubin? 

TESTIMONY OF JONATHAN L. RUBIN, PATTON BOGGS, LLP, 
WASHINGTON, DC 

Mr. Rubin. Thank you, Mr. Chairman. 

Chairman Johnson, Ranking Member Coble, Members of the 
Subcommittee, thank you for the opportunity to testify today about 
H.R. 4115, the “Open Access to Courts Act of 2009” and the Su- 
preme Court’s recent decisions in Bell Atlantic v. Twombly and 
Ashcroft V. Iqbal. 

My name is Jonathan Rubin, and I am a practicing attorney here 
in Washington, D.C., where I practice antitrust law. I have written 
scholarly articles and given lectures about the interpretation and 
application of the Twombly standard in practice. 

I appear today as an individual and not in any capacity rep- 
resenting my law firm or any of its clients, so the views I express 
are solely my own. 

Rule 8(a)(2) of the Federal Rules of Civil Procedure requires civil 
pleadings to contain a short and plain statement of the claims 
showing that the pleader is entitled to relief 

In the 1957 case of Conley v. Gibson, the Supreme Court inter- 
preted these words to mean that civil cases should not be dismissed 
unless it appears beyond doubt that the plaintiff can prove no set 
of facts in support of his claim which would entitle him to relief 

Under the Conley standard, courts were directed not to dismiss 
a claim unless it is implausible — that is, unless no set of facts could 
support it. 

In Twombly, the court overruled the Conley no-set-of-facts test 
for what Rule 8 requires, imposing a new, stricter interpretation 
for what constitutes an adequate statement of a plaintiffs entitle- 
ment to seek relief. 

Civil pleadings must now set forth a particular factual narrative 
supporting liability, and courts must disregard conclusory or factu- 
ally neutral allegations not pleaded in a sufficiently suggestive fac- 
tual context. 

This new and nuanced standard does not affect all pleadings, but 
it does eliminate meritorious claims presented in pleadings that al- 
lege facts consistent with liability but unable to satisfy the stricter 
requirements of the new standard. 

Significantly, the cases that cannot be pleaded to Twombly 
standards are generally those in which the plaintiff lacks essential 
information about the defendant’s wrongful acts. 
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This is likely to occur in factually complex cases, in cases involv- 
ing abstract economic or financial subject matter, and in cases such 
as a conspiracy or discrimination in which the culpable conduct is 
committed in private or under a cloak of secrecy. 

These cases include antitrust conspiracy, fraudulent financial 
schemes, employment discrimination, civil rights violations and 
other substantive areas of the law in which private enforcement, in 
addition to compensating the immediate victim of actionable con- 
duct, is particularly useful in remediating public wrongs, promoting 
sound public policy and deterring similar wrongdoing by others. 

The principal undesirable effect of the Twombly pleading stand- 
ard, therefore, is to impair the contribution of private enforcement 
to the regulation of business, governmental and other conduct af- 
fecting the public interest. 

The Twombly standard disproportionately penalizes private civil 
cases most likely to generate positive public externality. 

While the investigatory function of private enforcement can be 
restored by enacting legislation designed to reinstate the pre- 
Twombly civil pleading standard, such as the Open Access to 
Courts Act of 2009, capturing the pre-Twombly standard could be 
a challenging legislative task because it rests on a more fulsome ju- 
risprudence beyond Conley v. Gibson. 

In my view. Congress should decline to engage directly in writing 
or interpreting the Federal Rules of Civil Procedure. As an alter- 
native, the erosion of the investigatory function of Federal civil liti- 
gation due to Twombly could be mitigated by a statutory option 
granted to a plaintiff in lieu of dismissal with prejudice on 
Twombly grounds to proceed to targeted discovery followed by the 
filing of an amended pleading and post-discovery re-review. 

Such proceedings in aid of pleading would substantially alleviate 
the problem of placing a judicial remedy out of the reach of cases 
based on a well-founded suspicion of wrongdoing but where the al- 
legations cannot be pleaded to the satisfaction of the Twombly 
plausibility standard. 

At the same time, such an option would retain the advantages 
engendered by Twombly’s, enhanced and more disciplined standards 
of pleading. 

I thank the Committee for its attention and for the opportunity 
to share my views on this important subject. I have submitted a 
recent paper on Twombly and would ask that it be introduced as 
part of my written statement. And I look forward to answering 
your questions. 

[The prepared statement of Mr. Rubin follows:] 
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Prepared Statement of Jonathan L. Rubin 

STATEMENT OF JONATHAN L. RUBIN 

Hearing on; H.R. 4115, the ‘'Open Access to Courts Act of 2009'' 

December 16, 2009 

Mr. Chairman, Ranking Member, Members of the Committee: 

Thank you for the opportunity to testify today regarding H.R. 4115, the “Open Access to 
Courts Act of 2009." My name is Jonathan Rubin, and I am a practicing lawyer here in 
Washington, D C. I appear today as an individual — and not in any capacity representing my law 
firm or any of its clients. The views I express are solely my own. 

As a practitioner in the area of antitrust litigation, 1 have observed the practical effects of 
the new pleading standard established by the Supreme Court’s decision two terms ago in Bell 
Atlantic v. Twomhly^ In this statement 1 will discuss what 1 believe the Twomhly standard to be, 
what I believe to be its principal effects on federal civil litigation, and what I believe to be the 
best approach to a legislative remedy. 

To be sure, the l\vombly decision generates both benefits and costs. The advantages of 
requiring a plaintiff to meet the demands of the Twomhly standard include significantly 
clarifying the pleadings and the legal theories presented and promoting the early weeding-out of 
non-meritorious claims. However, not all plaintiffs, including those with meritorious claims, can 
satisfy the standards of Twomhly at the very inception of their case and without the benefit of 
discovery. The cost of the Twomhly decision, therefore, as the proponents of the Open Access to 
Courts Act of 2009 recognize, is that it denies a judicial remedy to plaintiffs with meritorious 
claims unable to plead them in accordance with the stricter Twomhly standards. Exacerbating 

' 550 U.S. 544 (2007). 
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matters is that the new standard disproportionately penalizes cases most likely to generate 
positive externalities from private enforcement, such as the correction of a market imperfection, 
the remediation of an unsafe environmental condition, the shuttering of a fraudulent business 
operation, in short, any relief that promotes sound public policy and deters undesirable conduct. 
By limiting the authority of courts to oversee investigatory discovery in cases based only on a 
well-founded suspicion and known facts consistent with liability, the principal effect of the 
Twomhiy standard is to impair private enforcement and its contribution to the regulation of 
business and other conduct affecting the public interest. 

Restoring the investigatory function of the federal courts in connection with private 
enforcement after Twomhiy will require an amendment to the Federal Rules of Civil Procedure or 
the enactment of correcting legislation. I believe that granting plaintiffs a statutory option in lieu 
of dismissal with prejudice on Twomhiy grounds to pursue targeted discovery followed by 
amendment of the pleading in question would alleviate the most significant undesirable effect of 
the Twomhiy plausibility standard on open access to the courts while retaining its benefits. 

F A Brief Summary of the Twomhiy “Plausibility” Standard 

Rule 8 of the Federal Rules of Civil Procedure requires civil pleadings to contain "a short 
and plain statement of the claim showing that the pleader is entitled to relief” In the 1 957 case of 
Conley v. Gihson,^ the Supreme Court interpreted these words to mean that civil cases should not 
be dismissed “unless it appears beyond doubt that the plaintiff can prove no set of facts in 
support of his claim which would entitle him to relief” This standard is an “implausibility” 
standard, because it directs courts not to dismiss a claim unless it is implausible, that is, unless no 
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set of facts could be adduced to support it. This standard has been an important benchmark for 
notice pleading in the federal courts for half a century. 

Twomhty overruled this test for what Rule 8 requires to be pleaded. Although it 
reaffirmed Conley in all other respects, the Twombly Court repudiated the ”no set of facts'’ 
formulation and in its place articulated a new, stricter standard for what constitutes adequate 
notice of the plaintiffs claim. 

The new standard has two prongs. The first, or substantive, prong requires pleadings to 
state a particular set of facts that provide the basis for the lawsuit. The Court called this the "Rule 
8 entitlement requirement.” 

The second prong is evidentiary in nature and requires the plaintiff to allege evidence that 
would be probative, if proven, of the set of facts entitling plaintiff to relief. As the Court 
confirmed m Ashcroft v. Iqbal f this part of the standard requires courts to disregard “conclusory 
allegations,” assume the remaining factual allegations to be true, and then disregard ambiguous 
or neutral circumstantial evidence not pleaded in a sufficiently suggestive factual context. 

Pleadings that satisfy both the substantive and evidentiary prongs of the Twombly 
standard allege a “plausible” claim to relief One way of summarizing the plausibility standard is 
to say that pleadings must completely express the grounds for the plaintiffs entitlement to seek 
relief and a description of evidence sufficient to prove it. 

This plausibility standard clearly requires judges to examine pleadings for requirements 
that did not exist under Conley. Judges must now determine whether the plaintiff has set forth a 
particular set of facts rather than a consistent set of facts showing an entitlement to relief, and 
they must also determine whether the facts alleged are sufficiently suggestive or probative. 

129S. Ct. 1937(2009). 
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Whereas, before Twomhly courts were advised not to dismiss complaints unless they were 
/wplausible, courts after Twonibly must dismiss complaints unless they are plausible, that is, 
satisfy the significant new pleading requirements established by the Court. 

Z Three Observations about the New Pleading Standard 

A, The plausibility standard affects a subset of cases that vindicate important public 
policies but where the plaintiff lacks essential information 

The cases that are denied a judicial remedy by virtue of the Twombly standard are those 
in which the plaintiff does not know the full particulars of the defendants' wrongful acts. 
Although capable of alleging facts consistent with an entitlement to a claim for relief, the 
claimant is unable to allege the basis of his entitlement with the particularity called for by the 
Rule 8 entitlement requirement. This is likely to occur in factually complex cases, in cases 
involving abstract economic or financial subject matter and in cases such as a conspiracy or 
discrimination, in which the culpable conduct is committed in private or under a cloak of 
secrecy. 

This category of cases includes antitrust conspiracies, fraudulent financial schemes, 
employment discrimination, civil rights, and other substantive areas of the law in which private 
enforcement, in addition to compensating the immediate victim of actionable conduct, is 
particularly useful in remediating public wrongs, promoting sound public policy and deterring 
similar wrongdoing by others. As a consequence, the Twombly standard bars a class of 
potentially meritorious claims from the courthouse in precisely those circumstances in which 
judicial intervention may be most necessary and beneficial. 
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B. The plausibility standard aives judges less, not more, discretion to dismiss, or not 
to dismiss, complaints 

Under the standards prevailing before judges read pleadings and evaluated 

them based on their experience and common sense for whether the defendant had been provided 
with reasonable notice of the basis of the plaintiffs entitlement to seek relief against him. A 
material gap occurring in the grounds alleged as the basis of the plaintiffs entitlement for relief, 
or the lack of specific allegations of facts probative of those grounds, was accommodated 
through a process of common-sense “gap filling” by judges. 

Under the TM ombly plausibility standard, by contrast, courts must apply a new, complex 
and nuanced standard to evaluate the adequacy of pleaded claims. The requirement for a specific 
narrative supporting liability and the disqualification of “conclusory” or “factually neutral” 
allegations repeal common-sense judicial “gap filling.” The Twomhiy standard removes from the 
discretion of the court the right to retain what may be a meritorious claim pleaded with facts 
consistent with liability but unable to satisfy the stricter requirements of Twomb/y. 

C. A legislative remedy should mitigate the costs of Twomb/v while retaining its 
benefits 

The Court implicitly embraced in Twombly the view that closing the courthouse doors on 
some meritorious claims is less harmful than some non -meritorious claims surviving a motion to 
dismiss and proceeding to discovery. But, if the rationale behind the Twomhiy standard is to 
reduce the burden of non-meritorious claims, a less restrictive means of doing so would still 
afford the plaintiff an opportunity to conduct discovery commensurate to the needs of his 
pleading and the ultimate ends of justice, and neither exclude an important category of civil 
litigation nor expose defendants to the burdens of unbounded discovery. This alternative. 
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however, was expressly rejected by the Twombly Court, which takes a dim view of the efficacy 
of judicial case management. 

The investigatory capacity of the federal courts in connection with private enforcement 
can be restored by enacting legislation designed to reinstate the civil pleading standard as it 
prevailed before Twombly — such as the Open Access to Courts Act of 2009. But, because the 
’prt-Twomhfy standard rests on a more fulsome jurisprudence beyond Conley v. Gibson, doing so 
is a challenging legislative task. Tn my view, Congress should decline to engage directly in 
writing or interpreting the Federal Rules of Civil Procedure. 

The principal undesirable effect of Iwombfy, the erosion of the investigatory function of 
federal civil litigation, could be mitigated by a statutory option granted to a plaintiff in lieu of 
dismissal with prejudice on Twombly grounds to proceed to targeted discovery followed by the 
filing of an amended pleading and post-discovery re-review. The opportunity for such 
“proceedings in aid of pleading” would substantially alleviate the problem of placing ajudicial 
remedy out of the reach of cases based on a well-founded suspicion of wrongdoing but where the 
allegations cannot be pleaded to the satisfaction of the Twombly plausibility standard. At the 
same time, such an option would retain the advantages engendered by Twombly' s enhanced and 
more disciplined standards of pleading. 

1 thank the committee for its attention and for the opportunity to share my views on this 
important subject. I have submitted my recent paper entitled “Twombly and its Children” and 
would ask that it be introduced as part of my written statement. 

I look forward to answering your questions. 

m# 


1 
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ATTACHMENT 


Twombly and its Children 


Jonathan L. Rubin^ 


I. Introduction 

Two recent US Supreme Court decisions, Bell Atlantic Corp. v. 
Twombly,^ decided May 21, 2007, and Ashcroft v. Iqbal^ decided 
May 18, 2009, strengthened the Court’s interpretation of the 
pleading requirements in Rule 8(a)(2) for stating a claim in 
antitrust and other federal civil cases. 

Rule 8(a)(2) requires a complaint to set forth “a short and 
plain statement of the claim showing that the pleader is entitled to 
relief” The Court’s new standard for the showing required by this 
provision is more granular and more demanding than the preceding 
permissive and deferential “no set of facts” formulation of Conley 
V. Gibson, which the Twombly Court repudiated. 

Plaintiffs now bear a greater obligation at the inception of 
their lawsuit to allege facts reasonably confirmable by discoverable 
evidence that are sufficient, if proven, to establish the grounds for 
the plaintiffs’ claimed right to relief. This new pleading obligation, 
sometimes referred to as a “plausibility standard,” requires the 
pleader to give at least some particulars about how the defendants 
are bound to the plaintiffs through the latter’s entitlement to seek 
judicial relief 

^ Partner, Patton Boggs LLP, Washington, D C. This article 
was prepared for the American Antitrust Institute Invitational 
Symposium on Private Enforcement, National Press Club, 
Washington, D.C., December 8, 2009 and is adapted from a 
portion of Chapter 8 of the AAI’s “International Handbook on 
Private Enforcement of Competition Law,” Edward Elgar, 
forthcoming, 2010. The author is an attorney and economist 
specializing in antitrust litigation and counseling. The views 
expressed, and all errors or omissions, are the sole responsibility of 
the author, who may be contacted at jrubin@pattonboggs.com, or 
-1 (202)415-0616. 

^ 550 U.S. 544 (2007). 

^ 556 U.S. , 129 s et. 19,57 (2009). 
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For the half-century immediately preceding Twombly, 
Conley v. Gibson stood as an important expression of notice 
pleading. The standard was permissive by design. Civil complaints 
had merely to allege facts consistent with an entitlement to relief. 
Gaps in certain particulars or unpleaded material information 
unknown to the plaintiff were presumed to emerge out of 
discovery, barring which the case would be disposed of on 
summary judgment. Provided that some set of facts could support 
the relief sought, including those residing solely within the 
imagination of the presiding judge, a complaint setting forth 
conclusory allegations that mentioned all the necessary elements of 
the claim was not subject to dismissal. 

With the retirement of the “no set of facts” formulation, 
however, courts can require plaintiffs to provide at least one set of 
facts in a chain that connects a prohibited act by a defendant to a 
remediable injury suffered by a plaintiff A complaint that alleges 
some basis for entitlement to relief no longer will suffice; a 
plaintiff must plead the basis for the entitlement. The Court refers 
to this as the “Rule 8 entitlement requirement.” 

The Rule 8 entitlement requirement constitutes the first 
prong of the Twombly standard. It tests the sufficiency of the 
evidence alleged in the complaint. The necessary quantum and 
nature of the allegations depend on the circumstances. The 
substantive prong of the new standard is likely to be dispositive in 
difficult or complex cases, where judicial gap-filling has been most 
frequently relied upon. 

The second prong of the new standard addresses the 
probative value of the facts being offered. With the “no set of 
facts” standard withdrawn, the courts are free to scrutinize the 
inferential weight of the facts alleged. “Conclusory” or “factually 
neutral” allegations standing alone are insufficient under the 
Twombly standard for the purposes of alleging grounds for 
entitlement. 

The rest of the article proceeds as follows. Section II begins 
with the “substantive” prong of the Twombly standard, the Rule 8 
entitlement requirement. This is followed by a discussion of the 
evidentiary prong and the categories of evidence identified by the 
Court. The section closes with precisely how the complaint in 
Twombly failed to satisfy the new pleading standard. It is apparent 
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almost immediately that the term “plausibility standard” is a 
counterintuitive term of art. Whatever its flaw, the complaint in 
Twombly did not lack “plausibility,” as that word is ordinarily 
understood. 

Section 111 summarizes the Court’s further discussion of the 
standard in Erickson v. Pardns^ and Ashcroft v. Iqbal.^ Section IV 
visits with some of “Twombly's children.” A selection of circuit 
court opinions are discussed in the first part of the section, 
followed by a review of some district court rulings that illustrate 
successful post-Twombly Section 1 cases alleging only 
circumstantial and economic evidence. 

The discussion abstracts from whether Twombly represents 
sound judicial policy or ought to be repealed by legislative 
enactment, as currently being proposed. The Supreme Court’s 
penchant for fomulaic reasoning and cost-benefit analysis, its 
recalibration of pleading standards in a fashion that 
disproportionately burdens claimants and favors defendants, and 
the Court’s apparent disdain for the capacity of the federal 
judiciary to manage discovery and its own dockets and to control 
abuse of the system by litigants all may be regrettable 
developments, but, short of an act of Congress (or the Supreme 
Court overturning itself), the Twombly standard will remain a 
fixture of federal practice for the foreseeable future. 


11. Deconstructing Twombly 

The Court in Twombly decisively repudiated “the accepted rule [of 
the Court’s 1957 decision in Conley v. Gihson\ thal a complaint 
should not be dismissed for failure to state a claim unless it appears 
beyond doubt that the plaintiff can prove no set of facts in support 
of his claim which would entitle him to relief.”® Its mission was to 
“address the proper standard for pleading an antitrust conspiracy 
through allegations of parallel conduct,”^ and take a “fresh look at 

551 U.S. 89, 127 S.Ct, 2197 (2007). 

^ 556 U.S. . 129 S.Ct. 1937 (2009). 

® Conley v. Gibson, 355 U.S. 41, 45-46 (1957). 

’ 550 U.S. at 553. 
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[the] adequacy of pleading when a claim rests on parallel 
conduct”* In Ashcroft v. Iqhal^ the Court confirmed that 
Twombly, as an “interpretation and application of Rule 8,” 
“expounded the pleading standard for ‘all civil actions. 

The Conley standard delegated the responsibility to the 
presiding court to bring its experience and sound judgment to bear 
on whether the allegations of a complaint provided the defendant 
with sufficient notice of the claim against him. By contrast, the 
standard articulated by the Twombly Court is far less forgiving. 
Twombly’s repudiation of the largely discretionary, and, by 
construction, standard-less regime of Conley has both substantive 
and evidentiary implications. 

Substantively, the new standard requires that the facts 
adequately show entitlement to seek relief Procedurally, the new 
standard ranks certain kinds of facts according to the probative 
value of the evidence they describe. 


A. The Substantive Prong: The Rule 8 Entitlement 
Requirement 

The Twombly Court held that “a plaintiffs obligation to provide 
the ‘grounds’ of his ‘entitle[ment] to relief,’ [under Rule 8] 
requires more than labels and conclusions, and a formulaic 
recitation of a cause of action’s elements will not do.”*' Under the 
Rule 8 entitlement requirement a complaint requires “[fjactual 


*Id- at 561, n, 7, 

® 556 U.S. , 129 S.Ct. 1937 (2009). The Court had 

already expanded the Twombly analysis to Section 2 of the 
Sherman Act, see Pacific Bell Telephone Co. v LinkLine 
Comm’ns, Tnc., 556 U.S.-, 129 S.Ct. 1109, 1123 (2009) (‘[i]t is 
for the District Court on remand to consider whether the amended 
complaint states a claim [for predatory pricing] upon which relief 
may be granted in light of the new pleading standard we articulated 
in Twombly’"). 

129 S.Ct. at 1953 quoting Rule 1. 

550 U.S. at 555 (citation omitted, alteration in original). 
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allegations ... enough to raise a right to relief above the speculative 
level, and ‘“something more ... than . .. a statement of facts that 
merely creates a suspicion [of] a legally cognizable right of 
action. The “threshold requirement [is] that the ‘plain 
statement’ possess enough heft to ‘sho[w] that the pleader is 
entitled to relief.”’^’* Excluding a “recitation of a cause of action’s 
elements,” what other factual material is needed to show 
entitlement? 

The nature of the allegations called for is suggested by the 
reasoning in Dura Pharmaceuticals, Inc. v. Broudo,^^ which the 
Court cited as “alluding to” the Rule 8 entitlement requirement. 
Dura was a securities fraud case in which the plaintiffs alleged 
they were injured when they paid an inflated price for the issuer’s 
shares compared to what the price would have been in the absence 
of the issuer’s misrepresentations. The Supreme Court held that the 
purchase of shares whose price fluctuated for a variety of reasons 
did not state a cause of injury. 

Other than the elements of the cause of action, the nature of 
the factual matter that may be needed is suggested by Justice 
Stevens, writing for the dissent in Twombly, explaining why 
dismissing the complaint in Dura was correct: 

Because it alleged nothing more than that the prices 
of the securities the plaintiffs purchased were 
artificially inflated, the Dura complaint failed to 
‘provide the defendants with notice of what the 
relevant economic loss might be or of what the 
causal connection might be between that loss and 
the [alleged] misrepresentation.’^® 


^" 550 U.S. at 555. 

Id. 

Id. at 557 (citation omitted, second alteration in original). 
544 U.S. 336 (2005). 

Twombly, 550 U.S. at 588 (Stevens, J., dissenting). 



123 


Rubin, J. Twombly and its Children 


6 


As the Twombly majority put it, “something beyond the mere 
possibility of loss causation must be alleged. So, the complaint 
was not dismissed because it failed to allege the essential element 
that the plaintiffs’ loss was caused by the fraud, but because it 
failed to allege how the plaintiffs’ loss was caused by the fraud. 

The Court’s description of Dura as the source of “the 
practical significance of the Rule 8 entitlement requirement” 
suggests that showing an entitlement to relief requires a plaintiff to 
plead the factual thread that ties a defendant’s bad act to the 
plaintiffs remediable loss. The required facts are not the elements 
of the claim, but the supporting material between them If the 
elements are akin to the bricks from which a claim is built, the 
facts called for by the Twombly standard are the mortar that holds 
them in place. 

Conceiving of the required allegations as the factual thread 
of loss causation resolves the apparent contradiction between the 
generality of Form 9, a sample complaint for automobile 
negligence, on the one hand, and the Twombly Court’s standards 
for the antitrust conspiracy claim before it on the other. The 
Twombly dissenters argued that Fom 9 provided a sufficient 
showing in the case of an automobile crash, and suggested that 
nothing more specific should be required in an antitrust case. 

The difference between the tw'o cases lies in the common 
understanding of automobile accidents. A defendant is hard 
pressed to demand that the details of precisely how his negligence 
caused harm to the plaintiff be pleaded in the complaint on the 
grounds that he otherwise would lack notice of the plaintiffs 
entitlement to seek relief. The link between negligent driving and 
injuries to person or property is common knowledge, so there 
would be little point in an automobile negligence complaint to 
require detailed allegations about the plaintiff s injuries and 
precisely how they occurred. The words “collided with” or 
“struck” are suggestive enough by themselves to give the 
defendant ample notice of the grounds of the plaintiffs entitlement 
to sue. 


17 


Id. at 557-58. 
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By contrast, a claim based on an antitrust conspiracy 
depends on a complex set of facts removed from common 
experience. A plaintiff’s entitlement to seek relief depends on the 
particular facts of the case, and the grounds may be far from 
evident where only generalities or conclusions are alleged. Thus, 
the substantive prong of the Twomhly standard is flexible, because 
it demands additional facts only where some enhanced showing is 
necessary, i.e., where the chain of loss causation does not find 
adequate expression in the pleading, so that the defendant can 
claim a legitimate lack of notice of the grounds for the plaintiffs 
entitlement to seek relief 


B. The Evidentiary Prong of the Twombly Standard 

The Twombly standard also requires that the grounds for relief be 
alleged through facts that possess minimal inferential qualities. 
The Conley “no set of facts” language was tolerant of allegations 
of evidence with little or no inferential value. The Twombly 
Court’s differentiation in its new standard between conclusions and 
indeterminate evidence on the one hand and ordinary direct and 
circumstantial evidence on the other is inconsistent with the long- 
standing rule in Conley. To make way for the new standard, 
therefore, the Court declared that the “no set of facts” language 
“ha[d] earned its retirement.”^* The Court observed that the 
language “ha[dl been questioned, criticized, and explained away 
long enough,” and “[wa]s best forgotten as an incomplete, negative 
gloss on an accepted pleading standard 

The obligation to show the specific grounds of the 
plaintiffs entitlement to relief (calling in some cases for additional 
factual material to be pleaded) must be met through allegations of 
fact that are suggestive and discoverable. Suggestive allegations 
cross the “boundary ... between the factually neutral and the 


Id. 

550 U S. at 563 
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factually suggestive ...” to enter “the realm of plausible liability.”*® 
Entitlement must be alleged with “enough facts to state a claim to 
relief that is plausible on its face.”^^ And the discoverability 
component, which concerns the prospect of a plaintiff “with a 
largely groundless claim to simply take up the time of a number of 
other people, with the right to do so representing an in ierrorem 
increment of the settlement value, rather than a reasonably founded 
hope that the [discovery] process will reveal relevant evidence,”*^ 
hinges entitlement to relief on a “reasonable expectation that 
discovery will reveal relevant evidence. 

The Court likened the claim in Twombly to a claim alleging 
parallel pricing, which by itself neither proves an unlawful Section 
1 agreement^'* nor is sufficient to overcome a defendant’ s motion 
for summary judgment. It is settled precedent that to survive a 


550 U.S. at 557 n. 5. The word “plausible” appears 
fifteen times in the opinion as a noun, adverb, and adjective, 
excluding quoted instances. 

Id. at 570. 

^* 550 U.S. at 559, citing Dura, 544 U.S. at 347 (quoting 
Blue Chip Stamps v Manor Drug Stores, 421 U.S. 723, 741 
(1975)) (alteration in Dura). 

Id. at 556. 

Theatre Enterprises, Inc. v. Paramount Film Dist. Corp., 
346 U.S. 537, 540 (1954) (“To be sure, business behavior is 
admissible circumstantial evidence from which the fact finder may 
infer agreement ...[but the Court] . has never held that proof of 
parallel business behavior conclusively establishes agreement or, 
phrased differently, that such behavior itself constitutes a Sherman 
Act offense”), citing Interstate Circuit, Inc. v. United States, 306 
U.S. 208 (1939), United States v. Masonite Corp. 316 U.S. 265 
(1942), United States v. Bausch & Lomb Optical Co., 321 U.S. 
707 (1944), American Tobacco Co. v. United States, 328 U.S. 781, 
and United States v. Paramount Pictures, Inc., 334 U.S. 131 
(1948). 

Matsushita Electric Industrial Co. v. Zenith Radio Corp., 
475 U.S. 574, 588 (1986) (“conduct as consistent with permissible 
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defense motion for summary judgment in a parallel pricing case 
(and, perforce, to make out & prima facie case at trial), the plaintiff 
irrust present additional evidence beyond mere parallel conduct. 
The additional evidence creates a factual issue on the issue of 
agreement where it tends to contradict tacit, lawful oligopoly 
conduct. In the parlance of summary proceedings, ambiguous 
evidence of parallel conduct must be accompanied by “plus 
factors,” evidence ‘“that tends to exclude the possibility’ that the 
alleged conspirators acted independently .”^'’ 

The Court did not look to the plus factor paradigm to 
address what it framed as the antecedent issue of whether the 
pleaded allegations of parallel conduct in Twombly were sufficient 
to state a Section 1 claim. Instead, in a now familiar pattern, the 
Court first modified the interpretation of Rule 8 and then applied 
the modified standard to the complaint before it. The plus factor 
paradigm, in any case, would have been inadequate for the Court’s 
purposes of articulating the new pleading standards. The plus 
factor approach treats all evidentiary factors more or less equally.*^ 
The Court’s Twombly analysis, by contrast, distinguishes between 
four categories of evidence of agreement: i) direct evidence of the 
agreement itself ii) unambiguous circumstantial evidence of an 
agreement, iii) ambiguous evidence of an agreement, and, iv) 
“labels and conclusions” and formulaic recitations of the elements 
of a claim. 


competition as with illegal conspiracy does not, standing alone, 
support an inference of antitrust conspiracy”). 

Id. quoting Monsanto Co. v. Spray-Rite Serv. Corp., 465 
U.S. 752, 764 (1984). 

See William E. Kovacic, “The identification and proof of 
horizontal agreements under the antitrust laws,” 38 Antitrust Bull. 
5, 35 (Spring, 1993) (“...[Cjourts rarely attempt to rank plus factors 
according to their probative value or to specify the minimum 
critical mass of plus factors that must be established to sustain an 
inference that the observed market behavior resulted from 
concerted conduct rather than from ‘consciously parallel’ 
choices.”). 
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With respect to allegations of conspiracy under Section 1, 
the Twomhly standard requires plausible direct evidence of 
agreement, circumstantial evidence “plausibly suggesting” 
agreement,^* or parallel conduct “placed in a context that raises a 
suggestion of a preceding agreement “A blanket assertion of 
entitlement to relief’ and “labels and conclusions” arc not entitled 
to credit as well-pleaded facts. This flexible standard is 
summarized in the following table: 


Nature of the 
Allegation 

Type of 
Inference 
Required 

Applicable 

Standard 

1. Direct evidence of 
agreement 

No inference 

Plausible 

2. Communications 
and other 
unambiguous 
circumstantial 
evidence of 
agreement 

Ordinary 
inference from 
circumstantial 
evidence 

Plausibly 

suggestive 

3. Parallel conduct 
and other 
ambiguous 
circumstantial 
evidence of 
agreement 

Inference from 
economic data 
or market 
behavior 

Plausibly 
suggestive 
when placed in 
context 

4. Labels and 
conclusions 

No inference 
warranted 

Not creditable 


550 U.S. at 557. 


29 


Id 
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The most frequent forms of category 1, or direct evidence 
of agreement in private Section 1 claims are guilty pleas in 
criminal prosecutions and the admissions recited in deferred 
prosecution agreements. 

Category 2, unambiguous circumstantial evidence, is 
indirect evidence, such as evidence of secret communications or 
clandestine meetings of the conspirators or of documents that 
appear to further a common scheme or purpose, which is probative 
of agreement and also tends to exclude the hypothesis of non- 
cooperation, justifying an inference of agreement. 

By contrast, category 3 evidence of parallel conduct or 
other economic data may be ambiguous on the issue of agreement, 
that is, as consistent with agreement as it is with oligopolistic 
interdependence.^® 

In singling out this category 3 evidence for special 
treatment, the Twornhly decision serves as the vehicle for the 
incorporation into antitrust of the principle that economic evidence 
of this kind often requires interpretation and factual context to 
show that it rejects the hypothesis of Nash non-cooperative 
equilibrium before an inference of agreement is justified. Standing 
apart from a sufficiently suggestive context, such evidence is what 
the Twombly court labeled “factually neutral” on the issue of 
agreement. The flexible plausibility standard, therefore, 
accommodates the practical distinction between allegations of non- 
economic. circumstantial evidence of agreement and economic 
evidence of a market outcome probative of agreement only if 
inconsistent with non-cooperation. Finally, allegations that are 
conclusions and labels, in category 4, do not adequately show 
grounds for entitlement to relief 

The Court in footnote 4 of Twombly cited three factual 
scenarios that might provide plausibly suggestive context for a 


See In re High Fructose Com Syrup Antitrust Litigation, 
295 F.3d 651, 655 (2002) (“The evidence upon which a plaintiff 
will rely will usually be ... of two types — economic evidence 
suggesting that the defendants w'ere not in fact competing, and 
noneconomic evidence suggesting that they were not competing 
because they had agreed not to compete.”) 
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claim based on parallel conduct. The first is “parallel behavior that 
would probably not result from chance, coincidence, independent 
responses to common stimuli, or mere interdependence unaided by 
an advance understanding among the parties.”^^ The second is 
“‘conduct [that] indicates the sort of restricted freedom of action 
and sense of obligation that one generally associates with 
agreement. Finally, “complex and historically unprecedented 
changes in pricing structure made at the very same time by 
multiple competitors, and made for no other discernible reason”^^ 
would also provide a suitable context. These allegations supporting 
a plausible inference of conspiracy are likely to supplant plus 
factors as the focus of Section 1 claims based on circumstantial 
evidence for the simple reason that what must be alleged also must 
be proven. 

To summarize, the evidentiary prong of Twombly Court’s 
more granular pleading standard governs the character of the 
evidence being described as grounds for entitlement for relief For 
complaints alleging direct and unambiguous circumstantial 
evidence of facts that posses a reasonable hope of being 
discovered, the existing pleading standard remains largely 
unaffected. But, in complaints describing ambiguous 
circumstantial evidence and stating conclusory assertions of 
liability, that is, evidence in categories 3 and 4, grounds for 
entitlement to relief are not necessarily sufficiently stated absent a 
further analysis consistent with an approach that requires category 
3 evidence to be pleaded in a suggestive factual context before it 
may be given inferential weight and that gives no weight to 
conclusions or labels. 


550 U.S. at 557, n. 4 quoting 6 P. Areeda & Ft. 
Hovenkamp, Antitrust Law ^ 1425, at 167-185 (2d ed.2003). 

Id. quoting Blechman, “Conscious Parallelism, 
Signalling and Facilitating Devices: The Problem of Tacit 
Collusion Under the Antitrust Laws,” 24 N.Y.L. S. L.Rev. 881, 
899 (1979). 

Id. quoting Brief for Respondent (Twombly) at 37. 
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C. The Dismissal in Twomhly 

In Twomhly, the allegations in the plaintiffs’ amended complaint 
did not adequately establish plaintiffs entitlement to relief The 
Court held that an allegation of parallel conduct in a Section 1 
case, without more, does not suffice to state a claim. “[S]uch a 
claim requires a complaint with enough factual matter (taken as 
true) to suggest that an agreement was made.”^’* 

The plaintiff in Twomhly was a putative class consisting of 
the customers of the regional Bell telephone monopolies The 
plaintiffs alleged that the phone companies had agreed among 
themselves to refrain from expanding into one another’s service 
regions after passage of the Telecommunications Act of 1996. As a 
result of the alleged agreement, the companies could maintain an 
anticompetitive market allocation and exclude potentially 
competitive, third-party entrants. Proof of these facts would in all 
likelihood establish a per se violation of Section 1. Moreover, such 
a conspiracy among the nation’s incumbent telephone monopolists 
seems hardly implausible. 

The collusive agreement was expressly, if generally, 
alleged, as was the defendants’ non-rivalarous marketplace 
conduct. The plaintiff also averred that the defendants’ 
marketplace conduct would have been against’ their individual 
economic self-interests were they not, in fact, engaged in a 
collusive arrangement. 

But, the amended complaint in Twomhly was ideal for 
illustrating the principle that oligopolistic interdependence does 
not support an inference of agreement. Both before the 1996 
deregulatory telecommunications legislation and afterward, the 
regional telephone companies each occupied in their own regions 
optimal, jointly profit -maximizing monopoly positions from which 
none of the companies would have had an economic incentive to 
deviate, and for the maintenance of which no prohibited agreement 
would have been necessary. To allege that the defendants had 
acted against their own self-interest after passage of the Act in 
circumstances in which it appeared that the defendants had simply 
chosen to continue in a position upon which it was difficult or 


34 


Id. at 556. 
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impossible to improve did not supply sufficient grounds to infer 
that the defendants had entered into an unlawful agreement. 

The Twombly Court viewed the plaintiffs’ allegations that 
the defendants engaged in a “contract, combination or conspiracy” 
and “agreed not to compete with one another” were merely legal 
conclusions resting on the prior allegations.^^ “The nub of the 
complaint,” the Court observ'ed, “is the [defendants’] parallel 
behavior.”^*’ But, applying the standard for category' 3 to those 
allegations, the Court concluded that the complaint had not 
“nudged [thej claims across the line from conceivable to 
plausible.” This was so even though the plaintiffs had alleged a 
widely recognized plus factor, that the defendants’ conduct was 
contrary to their economic self-interests. Had the alleged plus 
factor been instead category 2 circumstantial evidence of 
agreement, plausible grounds for relief would certainly have been 
stated. But, plaintiffs apparently knew of no category 2 evidence. 
The Court’s implicit conclusion was that the complaint did not 
allege facts that were inconsistent with a Nash non-cooperative 
equilibrium in the US telephone market, including the alleged plus 
factor. Indeed, the defendants’ ex ante occupancy of allocated 
monopolies fails to suggest that refraining from competition was 
necessarily against their individual economic self interests. Under 
the circumstances, the Court deemed plaintiffs’ assertion in this 
regard as conclusory and not entitled to the presumption of truth, 
placing it in category 4. 


III. Erickson and Iqbal 

A. Erickson v. Pardus 

The Court used Erickson v. PardusJ'^ decided two weeks after 
Twombly, to reaffirm the undisturbed portion of Conley and its 
continued fidelity to the concept of notice pleading where ordinary 
language conveys the entitlement to seek relief The case involved 
a suit by a prisoner seeking to have prison officials reinstate 

550 US. at 565. 

Id. at 566. 

551 US. 89, 127 S.Ct. 2197 (2007). 
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necessary medical treatment that the prisoner claimed had been 
discontinued in violation of his Eighth Amendment rights. A 
magistrate judge recommended that the complaint be dismissed, 
deeming the allegations too “conclusory” to state a claim for relief, 
and the district Judge adopted the recommendation. The Tenth 
Circuit Court of Appeals affirmed. 

The Supreme Court reversed. “It was error,” the Court said, 
“for the Court of Appeals to conclude that the allegations in 
question, concerning harm caused petitioner by the termination of 
his medication, were too conclusory to establish for pleading 
purposes that petitioner had suffered ‘a cognizable independent 
harm’ as a result of his removal from the hepatitis C treatment 
program.”^* In the final analysis, the district court may be proven 
to have been correct to dismiss the complaint, the Court observed, 
but “that is not the issue here.” Treating tire facts alleged as true, 
the prisoner’s entitlement to relief was clear from the face of his 
complaint: he would be injured by the unconstitutional denial of 
necessary medical care. The claimant’s theory of loss causation is 
obvious. Consequently, the pleaded facts showed the grounds 
claimed for his entitlement to relief, which is all that Rule 8(a) 
requires 

Quoting from its Twombly decision, which in turn quoted 
from Conley, the Court’s per curiam order reiterated that a 
pleading need only ‘“... give the defendant fair notice of what ... 
the claim is and the grounds upon which it rests.’” As with the 
example of the automobile accident, the holding in Erikson rests 
on the clear notice of loss causation expressed by allegations that 
necessary medical attention was withheld, which in ordinary and 
common experience is likely to cause injury. The Court’s citation 
to the part of the Conley standard that survived the repudiation of 
the neighboring “no set of facts” formulation is also a strong 
declaration of fidelity to traditional notions of notice pleading 
where the entitlement to seek relief is clear from the face of the 
complaint. 


38 


Id. at 2200. 
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B. Ashcroft v. Iqbal 

In Ashcroft v. Iqbal, in which the plaintiff s entitlement was 
somewhat less clear, the Court offered the following guidance for 
implementing the Twombly standard: 

Determining whether a complaint slates a plausible 
claim for relief will ... be a context-specific task that 
requires the reviewing court to draw on its judicial 
experience and common sense. ... [A] court 

considering a motion to dismiss can choose to begin 
by identifying pleadings that, because they are no 
more than conclusions, are not entitled to the 
assumption of truth. While legal conclusions can 
provide the framework of a complaint, they must be 
supported by factual allegations. When there are 
well-pleaded factual allegations, a court should 
assume their veracity and then determine whether 
they plausibly give rise to an entitlement to relief 

Iqbal involved a civil claim against US government 
officials for prisoner abuse and discrimination which alleged that 
the Attorney General and FBI Director personally ‘“knew of, 
condoned, and willfully and maliciously agreed to subject [the 
plaintiff]’ to harsh conditions of confinement ‘as a matter of 
policy, solely on account of [his] religion, race, and/or national 
origin and for no legitimate penological interest.”"'” The Court held 
that “[u]nder Twombly’ s construction of Rule 8,” these allegations 
“are conclusory and not entitled to be assumed true.”"" As to the 
remaining allegations describing the conduct of the officials 
inflicting the discrimination, while arguably consistent with an 
intent of the two named defendants to discriminate, the Court 
concluded that the plaintiff needed “to allege more by way of 


129 S.Ct 1950. 


129 S.Ct. at 1951. 
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factual content to ‘nudg[e]’ his claim of purposeful discrimination 
‘across the line from conceivable to plausible.’”"*^ 

Under Iqbal, courts ruling on Rule 12(b)(6) motions to 
dismiss claims based on circumstantial grounds for relief should 
identify conclusory allegations and then test whether the remaining 
allegations describe sufficiently suggestive facts to state grounds 
for relief Facts that are equally as consistent with an entitlement to 
relief as not, such as parallel conduct, state grounds for relief only 
if pleaded in a sufficiently suggestive factual context. 


IV. Twombly's Children 

Twumhly and Iqbal have already been cited in thousands of 
reported cases, including opinions of the various Circuit Courts of 
Appeal reviewing the new standard as applied by trial courts. A 
discussion of some of these circuit court opinions appears next, 
followed by a discussion of some significant district court rulings 


Id at 1952 quoting Twombly, 550 U.S. at 570 (alteration 
in original). 

See, e.g^. In re New Motor Vehicles Canadian Export 
Antitrust Litigation, 533 F.3d 1 (1st Cir. 2008); In re Elevator 
Antitrust Litigation, 502 F.3d 47 (2nd Cir. 2007); Phillips v. 
County of Allegheny, 515 F.3d 224 (3rd Cir. 2008); Total Benefits 
Planning Agency, Inc., v. Anthem Blue Cross and Blue Shield, 552 
F.3d 430 (6th Cir. 2008); Niesand, Inc. v. 3M Co., 507 F.3d 442 
(6th Cir. 2007), Airborne Beepers & Video, Inc. v. AT&T 
Mobility LLC, 499 F.3d 663 (7th Cir. 2007), In re Oewen Loan 
Servicing, LLC Mortgage Servicing Litigation, 491 F.3d 638 (7th 
Cir. 2007); Sheridan v. Marathon Petroleum Co. LLC, 530 F.3d 
590 (7th Cir. 2008); Kendall v. Visa U.S.A., Inc., 518 F.3d 1042 
(9th Cir. 2008); Rick-Mik Enterprises, Inc. v Equilon Enterprises, 
LLC, 532 F.3d 963 (9th Cir. 2008); Ridge at Red Hawk, LLC v. 
Schneider, 493 F.3d 1174 (10th Cir. 2007); Alvarado v. KOB-TV, 
LLC. 493 F.3d 1210 (10th Cir. 2007); and MeZeal v. Sprint Nextel 
Corp., 501 F.3d 1354 (Fed. Cir. 2001). 
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A. Some Circuit Court Opinions 

In an early test of the new standard, the Second Circuit in In re 
Elevator Antitrust Litigation*^ affirmed dismissal of an antitrust 
conspiracy and monopolization case brought in the Southern 
District of New York against the world’s leading elevator 
manufacturers. The plaintiffs suit followed investigations by the 
European Commission and the Italian Antitrust Authority, and 
reports of admitted wrongdoing by some of the defendants’ 
European employees. Moreover, subsequent to the complaint, the 
Commission levied substantial fines against the defendants for 
various antitrust violations 

In affirming dismissal of the claim, the Second Circuit 

held, 

Plaintiffs provide an insufficient factual basis for 
their assertions of a worldwide conspiracy affecting 
a global market for elevators and maintenance 
services. Allegations of anticompetitive wrongdoing 
in Europe — absent any evidence of linkage between 
such foreign conduct and conduct here — is merely 
to suggest (in defendants’ words) that “if it 
happened there, it could have happened here.”'*^ 

The court also noted the absence of allegations of “global 
marketing or fungible products,” and “no indication that 
participants monitored prices in other markets,” or “allegations of 
the actual pricing of elevators or maintenance services in the 
United States or changes therein attributable to defendants’ alleged 
misconduct.”^® Quoting Iwumhly, the panel concluded that 
“[wjithout an adequate allegation of facts linking transactions in 
Europe to transactions and effects here, plaintiffs’ conclusory 


** 502 F.3d 47 (2nd Cir. 2007). 
502 F.3dat52. 

Id 
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allegations do not ‘nudge[ their] claims across the line from 
conceivable to plausible. 

With respect to the “similarities in contractual language, 
pricing, and equipment design,” and other parallel conduct that the 
plaintiff alleged, the court held that under Twombly 

these allegations do not constitute “plausible 
grounds to infer an agreemenf’ because, while that 
conduct is “consistent with conspiracy, [it is] just as 
much in line with a wide swath of rational and 
competitive business strategy unilaterally prompted 
by common perceptions of the market.”'* 

In Phillips V. County of Allegheny , the Third Circuit asked 
the parties at oral argument to brief the court on the impact of the 
Twombly decision generally and on their appeal of the dismissal of 
a wrongful death suit against a 91 1 call center and its employees. 
In its opinion, the court recognized that “‘Plausibility’ is related to 
the requirement of a Rule 8 ‘showing:’”^® 

The Supreme Court’s Twombly formulation of the 
pleading standard can be summed up thus: “stating 
... a claim requires a complaint with enough factual 
matter (taken as true) to suggest’ the required 
element. This “does not impose a probability 
requirement at the pleading stage,” but instead 
“simply calls for enough facts to raise a reasonable 
expectation that discovery will reveal evidence of’ 
the necessary element.^* 

The court concluded that Rule 8 mandates “some showing 
sufficient to justify moving the case beyond the pleading to the 


Id (internal citations omitted) (Second alteration in 

original) 

Id. quoting Twombly, 127 S.Ct. at 1964. 

515 F. 3d 224 (3rd Cir. 2008). 

Id. at 234. 

Id (internal citations omitted). 
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next stage of litigation,” and held that the complaint in the case 
before it “clearly satisfies this pleading standard, making a 
sufficient showing of enough factual matter (taken as true) to 
suggest the required elements of [the plaintiffs] claims ” “Context 
matters in notice pleading,” the court observed, managing to 
absorb the essential Twombly standard yet deciding in favor of the 
plaintiff. 

Both of these cases, although reaching different 
conclusions, are well-behaved children of Twombly. Both cases 
hew closely to the Court’s language, both properly emphasize the 
Rule 8 entitlement requirement and both seem to understand the 
aim of the new standard of showing entitlement though the factual 
connections between defendant and plaintiff. 

These cases stand in contrast to at least two opinions from 
the Sixth Circuit, which appears to wield the Twombly standard 
somewhat recklessly. Tn Total Benefits Planning Agency, Inc., v. 
Anthem Blue Cross and Blue Shield,^^ the court listed ten prior 
occasions in which it applied what it called the “heightened 
pleading standard of Twomblyl' The Supreme Court, of course, 
foreswore any heightened pleading standard, observing that such a 
modification would require formally amending the Civil Rules, 
which is beyond the Court’s authority. In affirming dismissal of 
the rule of reason claim in Total Benefits, the court stated that 
“[gjeneric pleading, alleging misconduct against defendants 
without specifics as to the role each played in the alleged 
conspiracy, was specifically rejected by Twombly.” 

This Hawed conception of the 'Twombly standard apparently 
led the Sixth Circuit to condemn the Total Benefits plaintiffs, 
because they 

only offer bare allegations without any reference to 
the “who, what, where, when, how or why.” 
Similarly, the vague allegations in the instant case 
“do not supply facts adequate to show illegality” as 
required by Twombly. 


52 


552 F.3d 430 (6th Cir. 2008). 
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This view of Twombly is mistaken because it implies that 
the only route to pleading a conspiracy is to know what plaintiffs 
rarely know, that is, “who, what, where, when and how” (most 
plaintiffs know the “why”). Although the court recognized that an 
antitrust plaintiff in a conspiracy case must “provide factual 
allegations plausibly suggesting, not merely consistent with, such a 
claim,” the court’s disposition of the case establishes a rule that 
other routes to adequate pleading, such as economic evidence, 
pleaded in a suggestive context probative of agreement, would still 
fail to satisfy a demand for the “who, what, where, when and 
how,” even though such contextual pleading clearly is 
contemplated as sufficient by the Twombly Court. 

In another Sixth Circuit antitrust case, Niesand, Inc. v. 3M 
Co.J’^ the court seemed to overwork the Twombly standard to 
affinn dismissal of an antitrust case based not on any lack of 
factual allegations, but because the court appeared to be hostile to 
the antitrust theory being advanced. Niesand and 3M shared the 
market for do-it-yourself automotive sandpaper for several years. 
Starting in 1997, however, Niesand began to lose most of its 
market to 3M, which had begun to offer up-front rebates and multi- 
year discounts to the principal auto parts retail outlets. The court 
stated that “a ‘naked assertion’ of antitrust injury, the Supreme 
Court has made clear, is not enough; an antitrust claimant must put 
forth factual ‘allegations plausibly suggesting (not merely 
consistent with)’ antitrust injury.”"^ 

The difficulty with the court’s holding that the plaintiffs 
allegations offered merely “naked assertions” of antitrust injury is 
that the factual thread of loss causation was described in detail in 
the complaint, and painstakingly recounted in the dissent, which 
remarked that “[i]t simply cannot be that a business must know 
everything about its competitors before bringing suit in an antitrust 
case. After all, a business that knows everything about its 
competitors is likely to dominate them, rather than fall prey to 
them, as NieSand did here.”^^ 


507 F.3d 442 (6th Cir. 2007). 
^"•sOd F.3dat451. 

“/fit at 463. 
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A similar transgression was committed in Kendall v. Visa 
U.S.A.,^^ in which the Ninth Circuit inexplicably remarked that 
Twombly “specifically abrogated the usual ‘notice pleading’ 
rule,. ...” for purposes of pleading antitrust cases. The Kendall 
panel further stated that the Twombly Court 

also suggested that to allege an agreement between 
antitrust co-conspirators, the complaint must allege 
facts such as a “specific time, place, or person 
involved in the alleged conspiracies” to give a 
defendant seeking to respond to allegations of a 
conspiracy an idea of where to begin.”^ 

This statement of the Twombly standard suffers from the 
same flaw as the Sixth Circuit’s preference for “who, what, where, 
when and how.” More specific pleading of direct evidence and 
detailed circumstantial evidence is but one route to allegations that 
are suggestive enough to plead a conspiracy under the new 
standard. As the district court rulings discussed below demonstrate, 
circumstantial economic evidence of parallel conduct, provided it 
is pleaded in a sufficiently suggestive context, can satisfy the 
standard without any allegation of a “specific lime place or person” 
or “who, what, where, when and how.” 

The result in Kendall may nevertheless have been correct in 
spite of its clumsy application of the Twombly standard. The 
plaintiffs alleged a price fixing conspiracy among certain large 
banks and credit card consortiums, but, even after depositions, the 
were unable to plead any of the particulars about the agreement. 
The court probably was justified at that stage in expecting some 
factual allegation beyond parallel pricing as the alleged proof of 
agreement. But the proper grounds for dismissal under Twombly 
was not the absence of direct evidence of agreement — which every 
court would like but no conspiracy plaintiff possesses — but the 
absence of allegations suggestive enough of agreement. 


518 F.3d 1042 (9th Cir. 2008). 
”518F.3datl047 n. 5. 
^*518F.3datl047. 
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Some dicta in two circuit court opinions also deserve 
mention. In Ridga at Red Hawk, LLC v. Schneider, the Tenth 
Circuit reflected on the Twombly standard in anticipation of issues 
it thought the district court might face on remand. The court said 

the mere metaphysical possibility that some plaintiff 
could prove some set of facts in support of the 
pleaded claims is insufficient; the complaint must 
give the court reason to believe that this plaintiff 
has a reasonable likelihood of mustering factual 
support for these claims.^® 

Finally, in Airborne Beepers & Video, Inc. v. AT&T 
Mobility LLC,^^ Judge Wood for a panel of the Seventh Circuit 
wrote, 

Taking Erickson and Twombly together, we 
understand the Court to be saying only that at some 
point the factual detail in a complaint may be so 
sketchy that the complaint does not provide the type 
of notice of the claim to which the defendant is 
entitled under Rule 8, 

B. District Court Rulings on Parallel Pricing 

In most cases, contextual pleading will be the only viable method 
for pleading a Section 1 conspiracy under the Twombly standard. 
Numerous 'gosl-Twombly district court rulings on motions to 
dismiss bear out the viability of conspiracy claims based on 
circumstantial economic evidence when they are pleaded in a 
sufficiently suggestive context. In the period immediately 
following the Twombly decision, at least thirteen Section 1 claims 
based on parallel conduct were permitted to proceed to discovery 
in federal court.*’^ 


493 F.3d 1 174 (10th Cir. 2007). 
at 1177. 

®' 499 F.3d 663 (7th Cir. 2007). 

See In re: Chocolate Confectionary Antitrust Litigation, 
2009 WL 560601 (M D.Pa ); Home Quarters Real Estate Group v. 
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These cases vary by the degree to which contextual 
allegations are important, but they all fail to allege any direct 
evidence of agreement, or even much about the “who, what, where 
or when” of the alleged agreement, beyond perhaps the 
approximate year or month and opportune locations for the parties 
to interact. 

For example, in CUy of Moimdridge v. Exxon Mobil 
Corp.,^^ eighteen municipalities sued ExxonMobil, BP America 
and ConocoPhillips for agreeing to raise prices in the U.S. natural 
gas market where no natural gas shortage existed. A motion to 
dismiss was denied. The defendants moved to reconsider in light of 
Twombly, arguing that “the complaint does not provide factual 
allegations to suggest an actual agreement among the 
defendants. 

In explaining why the motion should be denied. Judge 
Roberts observed that the plaintiffs did not “rely on only bare 
allegations of parallel behavior, or assume that there is a 
conspiracy because there is an ‘absence of any meaningful 
competition,”’ as in Twombly. The court found that 

[t]he complaint alleges facts providing 

circumstantial evidence of a price fixing agreement. 


Michigan Data Exchange, 2009 WL 276796 (E.D. Mich.); U.S. 
Information Systems, Inc v. International Brotherhood of 
Electrical Workers Local Union Number 3, AFL-CIO, ADCO, 
2008 WL 409143 (S.D.N.Y.), Babyage.Com, Inc. v. Toys-R-Us, 
558 F.Supp.2d 575 (E.D. Pa. 2008); In re: Pressure Sensitive 
Labelstock Antitrust Litigation, 566 F.Supp.2d 363 (M.D. Pa. 
2008), Heartland Payment Systems, Inc. v. Micros Systems, Inc., 
2008 WL 4510260 (D.N.J.); In re: Southeastern Milk Antitrust 
Litigation, 555 F.Supp.2d 934 (E.D.Tenn. 2008); Fox v. Piche, 
2008 WL 4334696 (N.D.Cal.); In re: Western States Wholesale 
Natural Gas Antitrust Litigation, 2008 WL 486607 (D.Nev.), In re: 
OSB Antitrust Litigation, 2007 WL 2253419 (E.D.Pa.); Hyland v. 
Homeservices of America, Inc., 2007 WL 2407233 (W.D.Ky.). 

“ 250 F.R.D. 1 (D.D.C., 2008). 

Td. at 4. 
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It alleges that the natural gas total resource base had 
not decreased, that the prices had risen and never 
fallen below an agreed-upon price, that the 
defendant had reported high profits, and that 
Hurricanes Katrina and Rita should not have 
affected the market as the defendants claimed and 
they were only a pretextual reason to justify 
withholding market supply to create an artificial 
shortage. It also identifies the years and location 
where the agreement was reached and the 
defendants who participated 

Citing Iqbal, the court noted that Twombly had 
implemented a “flexible ‘plausibility standard’” and noted that 
“[ejconomic interests and motivations can be relevant to evaluate 
plausibility, and price increases can be the result of an independent 
business decision. But, a complaint need not be dismissed where it 
does not ‘exclude the possibility of independent business 
action.”’®^ Pointing out that “Twombly requires allegations to be 
‘placed in a context that raises a suggestion of a preceding 
agreement, not merel^^ parallel conduct that could just as well be 
independent action,’”*^' the court concluded that 

[t]he plaintiffs provided some circumstantial facts, 
including historical supply and consumption levels, 
market prices, profit levels, and the use of the 
industry reports, to support an inference that the 
defendants engaged in not merely parallel conduct, 
but rather agreed to contribute false information 
regarding gas supply levels to industry reports, 
withhold supply, and engage in price-fixing.'’* 

“[WJhile the claim may rest ultimately on a thin factual reed,” the 
court said, “the plaintiffs have alleged supporting circumstantial 
facts and placed their claims ‘in a context that raises a suggestion 


Id. at 4 (citations omitted). 

Id. at 5 (citation omitted). 

Id. (citing Swierkiewicz and Erickson). 
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of a preceding agreement,’ ‘nudg[ing] their claims across the line 
from conceivable to plausible[.]”’®^ 

A similar result was reached by Judge Friedman in In re: 
Rail Freight Fuel Surcharge Antitrust Litigation^^ involving 
eighteen class actions against the four major U.S. railroads 
comprising ninety percent of the rail freight market. About eighty 
percent of all rail shipments are made under private transportation 
contracts. The plaintiffs alleged that the defendants “determined 
that the most efficient means to increase their profits was through 
tire imposition of an across-the-board artificially high and uniform 
fuel surcharge, rather than attempt to renegotiate all of these 
separate contracts. 

The “barrier to this plan, according to plaintiffs, was that 
the great majority of rail freight transportation contracts already 
included rate escalation provisions that weighted a variety of cost 
factors, including fuel,...”^^ The plaintiffs alleged a conspiracy 
among the defendants to remove fuel from the “All Inclusive 
Index” published by the Association of American Railroads “so 
that they could apply a separate ‘fuel surcharge’ as a percentage of 
the total cost of freight transportation. The complaint also 
alleged that “top executives from each of the defendants met 
regularly at restaurants and various recreational and conference 
facilities in the spring of 2003,” that in July 2003 the two western 
railroads “began charging identical fuel surcharges,” a “parallel 
and complex pricing decision ... based on an agreement among the 
defendants,” and that in December 2003 the two eastern railroads 
announced that they would apply identical fuel surcharges 
Moreover, “the defendants each applied their fuel surcharges in the 


Id. quoting Twomhly (alteration in original). 

™ 587 F.Supp.2d 27 (D.D.C., 2008). 

Rail Freight Fuel Surcharge, 587 F,Supp.2d at 30. 

Id. quoting Complaint at 5. 

(citations omitted). 
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same way — as a percentage multiplier of the total base rate for rail 
freight transportation.”^^ 

The railroads argued that the complaint did “not plead facts 
plausibly suggesting that they reached any agreement on fuel 
surcharges, and that it shows instead only price matching and 
follow-the-leader pricing — neither of which violates antitrust 
laws.”’*’ The court rejected the challenge, declaring that the 
plaintiffs had “alleged substantially more” than the claim in 
Twombly, by supporting “their theory of conspiracy with sufficient 
factual details to bring their allegations beyond the realm of bare 
legal conclusions,”^’ and providing “robust factual details in their 
complaint ... from which the Court can infer that it is plausible that 
an actual agreement existed.”’* 

In particular, the court noted the plaintiffs’ allegation that 
because cost and fuel efficiency differed widely among the 
defendant railroads, “it is unlikely that the eastern and western 
defendants would independently impose identical fuel 
surcharges.”’® The plaintiffs had also alleged that the revised “All 
Inclusive Index Less Fuel” represented a “break from the past” and 
“an entirely new practice.” “Taken together,” the court concluded, 
“these allegations make plaintiffs’ allegations that defendants 
entered into an agreement plausible.”*” 

In In re: OSB Antitrust LUigation^^ the court noted that, 
“[a]s Twombly requires. Plaintiffs situate [their] allegations of 
parallel conduct in a context that suggests preceding agreement.” 
The complaint alleged that the defendants, manufacturers of 
oriented strand board, had agreed to mill shutdowns, delayed or 
canceled the construction of new mills, over bought at the open 


75 

76 


77 

78 

79 

80 
81 


Id. 

Id. at 3 1 . 

Id. at 32. 

Id. at 34. 

Id 

Rail Freight Fuel Surcharge, 587 F,Supp.2d at 35. 
2007 ’WL 2253419 (F.D.Pa., Aug. 3, 2007). 
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market to create shortages, and maintained low operating rates, 
resulting in record high prices for OSB. The court held that 

Plaintiffs have made specific factual allegations of 

Defendants’ wrongdoing — including actions in 

furtherance of the conspiracy, Defendants’ 

purported motive, the approximate time and manner 

of their agreement, and the mechanism by which 

Defendants fixed prices. Twombly requires no 
82 

more. 

Finally, in Home Quarters Real Estate Group v. Michigan 
Data Exchange, a non-traditional real estate broker sued two 
overlapping trade associations that provided him local multiple 
listing data when they terminated his access. Approving the 
magistrate’s report and recommendation to deny the associations’ 
motion to dismiss on Twombly grounds for failing to adequately 
plead an agreement between them, the court noted 

In addition to the allegation of parallel conduct, the 
plaintiff has asserted that the defendants are 
comprised of the plaintiffs competitors, have 
overlapping memberships, operate in the same 
geographic region, and took action within 24 hours 
of one another. All of these allegations, taken as 
true, “suggest that an agreement was made.”*'* 

The report and recommendation of the magistrate noted 
that “an undesired effect of Twombly is that the argument ‘that 
plaintiffs have not pleaded sufficient facts appears to have become 
the mantra of defendants in antitrust cases. He concluded that 
“"Twombly ... was not intended as a shield to be used by antitrust 
defendants to defeat even a meritorious claim.”’**’ 


*" M at * 1 . 

2009 WL 276796 (E.D. Mich. Feb. 5, 2009). 
^Ud. at*l. 

Id. at *5 (citation omitted). 

Id. (citation omitted). 
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V. Conclusion 

Retirement of Conley's “no set of facts” formulation allowed the 
Supreme Court to articulate a new interpretation of Rule 8 with 
both substantive and evidentiary requirements. Substantively, it is 
no longer sufficient that a claim may be supported by some set of 
facts. A showing of entitlement to relief now requires a description 
of the specific grounds in factual terms that connect the 
defendant’s wrongful act with the plaintiff s injury. With respect to 
the evidentiary requirement, the statement of grounds must be 
adequately suggestive and reasonably subject to confirmation by 
discoverable evidence. Allegations of conventional direct or 
circumstantial evidence will ordinarily be sufficiently suggestive 
and discoverable to satisfy the required showing, but not 
conclusory allegations or factually neutral economic evidence, 
unless placed in a sufficiently suggestive factual context. 

As a selection of district court rulings indicates, significant 
scope remains under Twombly to allege a Section 1 conspiracy 
based on circumstantial economic evidence. The Twombly Court 
recognized that allegations of parallel conduct in any event require 
an industrial context before their value as probative of agreement 
can be assessed. The re-calibrated standard provides a framework 
for evaluating whether economic evidence is adequately supported 
by context to render it suggestive enough to establish entitlement 
on the basis of an unlawful agreement and to justify moving the 
case beyond the pleading stage. 
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Mr. Johnson. Thank you, sir. 

And now we will hear from Professor Davis. 

TESTIMONY OF JOSHUA P. DAVIS, PROFESSOR, CENTER FOR 

LAW AND ETHICS, UNIVERSITY OF SAN FRANCISCO, SCHOOL 

OF LAW, SAN FRANCISCO, CA 

Mr. Davis. My name is Josh Davis. I am a professor at the Uni- 
versity of San Francisco School of Law. My teaching is largely in 
civil procedure and somewhat in complex litigation and antitrust 
law. I have some practical experience there as well. 

And I want to thank you sincerely for the honor and the privilege 
of presenting testimony today. 

Twombly and Iqbal do very substantially undermine private en- 
forcement of the law generally and private enforcement in antitrust 
in particular. So very briefly, in the time allotted to me, I want to 
make a handful of points. 

I want to emphasize the importance of the antitrust laws. I want 
to emphasize the importance of private enforcement of the anti- 
trust laws. And I want to express some concerns about Twombly 
and Iqbal which can be summarized as — that they are an attempt 
to make a change in the law to fix a problem that probably doesn’t 
exist, that engendered great cost and inefficiency, and gives rise to 
significant problems of political illegitimacy. 

So first, as to the importance of antitrust law, antitrust viola- 
tions are a little bit like steroids in sports. When you violate the 
antitrust laws, cheaters win, consumers lose, and honest competi- 
tors, including small businesses, are at a terrible disadvantage. 

But antitrust law is far more important. And in particular, in 
Exhibit A to my written testimony, I have co-authored an article, 
and that article demonstrates that since 1990 plaintiffs in private 
antitrust cases have recovered many hundreds of millions of dol- 
lars, almost a billion dollars, alone from the pharmaceutical indus- 
try. 

And in a day and age when everyday citizens are having to 
choose between paying for their medication and buying food or pay- 
ing their rent, that is an issue of the greatest sort. 

Now, as to private enforcement of the antitrust laws, as opposed 
to government enforcement, it is an elegant free market solution to 
a free market problem. 

It is a reflection of American ingenuity, if you will, the genius of 
America, that we would come up with harnessing the power of pri- 
vate action in service of the public good. 

And that same study that I did, the written — attached as Exhibit 
A to my written testimony, shows that private plaintiffs’ lawyers 
perform two key functions, compensation and deterrence. 

As for compensation, cumulatively in just those 40 cases, plain- 
tiffs have recovered — plaintiffs’ lawyers and plaintiffs have recov- 
ered over $18 billion as a result of antitrust violations. 

Over 5 billion of those dollars come from foreign actors who were 
preying on the American economy. It is important compensation 
that would not occur in the absence of private enforcement. 

In a separate article that currently is being drafted, attached as 
Exhibit B to my written testimony, I also, with my co-author, es- 
tablished that the deterrence effect of private enforcement in those 
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40 cases alone since 1990 is probably significantly greater than the 
deterrence effect of all of the Department of Justice’s excellent ef- 
forts in criminal enforcement. So private antitrust enforcement is 
absolutely crucial. 

Now to my three criticisms, very quickly, of Twombly and 
Iqbal — that they are an attempted solution to a problem that prob- 
ably doesn’t exist, expensive and inefficient, and of questionable le- 
gitimacy. 

First of all, Twombly is premised almost entirely as a matter of 
public policy on the speculation that plaintiffs’ lawyers may bring 
cases — plaintiffs may bring cases without any significant merit and 
defendants may settle those cases because of the fear of litigation 
costs. 

The problem with Twombly is it offered absolutely no evidence 
that this is a phenomenon that occurs with any significant fre- 
quency at all. And indeed, there isn’t any evidence that I have 
come across anywhere, and I said that in writing. It has been pub- 
lished. It has been out for a couple of years. And nobody has re- 
sponded otherwise. And so I don’t think there is evidence. 

And it is implausible as a matter of theory once we attend to the 
dynamics of litigation, because the reality is that the defendants in 
these actions are large corporations with substantial resources and 
sophistication. 

They benefit from the delay of litigation. In effect, they get an 
interest-free loan from the plaintiff until they have to pay, so that 
is very valuable to them. 

They also benefit, as do their lawyers, from having a reputation 
of being tough fighters. And then finally, the lawyers are paid by 
the hour, and so protracted litigation is very attractive to them. So 
defendants have every reason to fight hard in this litigation, and 
they do. 

Plaintiffs and plaintiffs’ lawyers, on the other hand, have reason 
to settle on reasonable terms and early. They are small players. 
The plaintiffs are giving an interest-free loan to the defendants so 
they can recover. And the plaintiffs’ lawyers are paid on a purely 
contingent basis. And so what they want to do is settle early, if 
reasonably. 

In terms of costs, the massive change — and it is a massive 
change that we have seen in the pleading standards — is incredibly 
costly for parties to litigate and for courts to try to figure out and 
apply. 

And then in terms of the political legitimacy issues, first of all, 
the Supreme Court made up facts in Twombly. As I said, that is 
a form of activism just like making value judgments that are better 
delegated to the democratic branches. 

Also — and I would be happy in questions to address this at great- 
er length — they didn’t follow the protocol in the — set out in the 
Rules Enabling Act. 

And then, as to the judges themselves, they have been granted 
tremendous discretion under these new pleadings standards. We 
have four panelists here, and I think if you asked us to define 
Twombly and the new standard under Twombly and Iqbal you 
would get five opinions. 
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And that gives tremendous discretion for judges to indulge their 
ideology rather than to respond to the merits in deciding any par- 
ticular case and determining who gets access to justice. 

And therefore, I encourage you to overrule Twombly and Iqbal 
along the lines of H.R. 4115 or some similar legislation. Thank you 
for your time. 

[The prepared statement of Mr. Davis follows:] 
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Prepared Statement of Joshua P. Davis 

Written Testimony of Professor Joshua P. Davis 

The House of Representatives 
Committee on the Judiciary 
Subcommittee on Courts and Competition Poi jcy 

HI'Arinci on H.R. 4115, ii ii; “Opi'n Access io Cour is Act oi' 2009” 

Dec. 16, 2009, at 2:00p.m. 

I am a full professor at the University of San Francisco (“USF”) School of Law, 
and Director of USF’s Center for Law and Ethics. 1 have taught Civil Procedure and 
related classes for the last ten years, and write scholarship addressing issues in civil 
procedure and antitrust, among other areas. 1 also have experience in the practice of 
complex litigation and class actions in general and in antitrust cases in particular. T have 
argued cases in various state and federal courts, often focusing on procedural issues and 
substantive antitrust law. Although my role as a scholar and teacher is a full-time 
commitment, I continue to assist in the litigation of class actions and other complex 
cases, particularly in the area of antitrust. 

1 have three main points to make. First, private enforcement of the law — in 
general and in antitrust in particular — serves important purposes. Second, recent 
Supreme Court decisions pertaining to pleading standards, as interpreted by the lower 
courts, have undermined private enforcement of the law. Third, these recent Supreme 
Court decisions are unjustified: (1) they attempt to solve a problem that probably does 
not exist (2) by imposing a new pleading standard that is expensive and inefficient (2) in 
a manner that reflects and encourages what might be called “judicial activism.” 

I. Private Enforcement of Law — in General and in Antitrust in Particular — Serves 

Valuable Purposes. 

Private antitrust litigation serves valuable purposes. In the vast majority of 
circumstances, only private actions compensate the victims of antitrust violations. 
Government litigation makes very little effort to provide recompense to victims. Further, 
private enforcement of the antitrust laws provides a powerful deterrent. In part because 
of budget constraints and in part because government tends to pursue only the most 
egregious antitrust violations, in many cases of illegal activity only private litigation 
occurs. And in other cases civil liability provides an important complement to the threat 
and fact of government action. 

The contribution of private litigation in these regards is substantial. Professor 
Robert Lande, Venable Professor of Law at the University of Baltimore School of Law, 
and I studied forty successful antitrust cases that were completed after 1990. The article 
we wrote based on that effort is attached as Exhibit A. We determined that these cases 
alone provided over $18 billion in compensation, well over $5 billion from foreign actors 
targeting American victims. In an article we are currently drafting, we argue that the 
aggregate deterrent effect of these private cases is greater than even the deterrent effect of 
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the Department of Justice’s excellent work pursuing criminal prosecution of antitrust 
violations. The current draft of the article on deterrence is attached as Exhibit B. 

II. Twomhty and Iqhat, Especially as Interpreted by Some Lower Courts, Undermine 

Private Enforcement of the Laws. 

As interpreted by the lower courts, Bell Atlantic Corp. v. Twomhiy' and Ashcroft 
V. Iqbal~ undermine private enforcement of the law. Depending on how Twomhiy is read, 
it empowers judges to dismiss cases that they do not find “plausible.”^ A significant 
number of lower courts have interpreted this standard as imposing a high bar for antitrust 
plaintiffs simply to get past the pleadings and enter the discovery phase of a legal action. 
That interpretation impedes private enforcement in at least two ways. First, courts have 
dismissed the legitimate cases of some private plaintiffs who might well have prevailed at 
trial. Second, the anticipated expense of litigating complicated motions to dismiss and 
the risk of losing even meritorious cases — on top of the pre-existing high costs of 
prosecuting private litigation — together discourage the filing of the lawsuits necessary to 
vindicate the rights of antitrust victims. 

Two cases illustrate these points. First, in In re Air Cargo Antitrust Litigation,'^ 
the Magistrate Judge recommended dismissing private litigation for failure to state a 
“plausible” claim under Twomhiy despite the guilty pleas of numerous of the defendants 
in criminal litigation arising from the same conduct. The District Court Judge ultimately 
rejected the Magistrate Judge’s recommendation in this regard, but the parties and the 
courts still bore the cost of litigating an issue that should never have been raised. Second, 
the Sixth Circuit dismissed another private antitrust case. In re Trcn’el Agent Commission 
Antitrust Litigation,^ despite allegations of concerted behavior strongly suggesting an 
antitrust conspiracy. In all likelihood we will never Imow — just as we do not in Twomhiy 
itself — whether what appears to have been an illegal conspiracy in fact occurred. 

In general, there are three natural consequences from the interpretations some 
lower courts have given to Twomhiy and Iqbal. First, potential wrongdoers will be 
emboldened by the difficulty of prosecuting private rights of action, leading to an 
increase in antitrust violations, hamiing the economy and consumers and putting honest 
businesses at a competitive disadvantage. Second, plaintiffs will be discouraged from 
filing meritorious cases by the increased cost of litigation and the prospect that even a 
meritorious case may be dismissed. Third, defendants will file motions to dismiss in 
cases where they would not have done so in the past,'’ hoping to obtain a dismissal 


‘ 550 U.S. 544 (2007). 

- 129 S. Ct 1937 (2009). 

^ See, e.g., Twomblv, 550 U.S. at 556-57. 

^ 06-MD-1775 (JG) (WP) (E.D.N.Y). 

^ 583 F.3d 896 (6* Cir. 2009). 

^ Consider/?? re NitvarUig Products Liability Litigation, 4:08-MD-1964 RWS at 2, n. 2 (E.D. Mo. Dec. 11. 
2009) (recounting tliat the defendants explained they moved to dismiss in federal court but not in the 
related state court proceedings because tlic state courts employ "'notice pleading'’) (denying motions to 
dismiss). 
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whatever the merits of plaintiffs’ claims or to gain a strategic advantage by imposing 
costs on plaintiffs and protracting litigation. 

III. Twomhly and Iqbal Changed the Law Without an Empirical Basis by Imposing a 

Costly New Rule in a Questionable Manner. 

In modifying the pleading standard the Supreme Court in Twomhly declared facts 
without any empirical basis. The Court’s opinion appeared to rely in part on two 
assertions: (1) plaintiffs bring cases lacking any merit with some frequency and (2) 
defendants settle these cases with some frequency to avoid the costs and disruption of 
litigation.^ But the Court cited no empirical support for these propositions. Merely 
declaring facts does not make them so. This apparently unnecessary change comes at a 
high cost. It has created great uncertainty in the law, adding to the frequency and cost of 
litigating motions to dismiss. It is also the product of and contributes to procedural 
improprieties; the Court acted without following the appropriate protocol for amending 
the Federal Rules of Civil Procedure; and its new standard — based on “plausibility” — 
invites judges to bring their political views to bear in deciding which plaintiffs will be 
given access to the courts. 

A. The New Pleading Standard Attempts To Solve a Problem that Probably 
Does Not Exist. 

As far as I know — and I have spent a considerable amount of time and effort 
researching the issue — there is no empirical evidence that plaintiffs often file and 
defendants often settle antitrust claims that have no significant merit. My research with 
Professor Lande, in contrast, suggests that at least a significant number of private 
antitrust cases do have merit. It is not credible that the defendants would have settled 
those cases — each involving a recovery of at least tens of millions of dollars and some 
recoveries of billions of dollars — unless defendants feared they would lose on the merits. 
Litigation costs cannot explain payments in those large amounts. But there is no similar 
effort of which I am aware to document any material number of private cases in which 
the plaintiffs’ claims had no merit, but defendants nonetheless settled for a large sum. 

Of course, those who are accused of running afoul of the antitrust laws — and, 
indeed, those who are found liable for doing so — at times claim that unmeritorious or 
frivolous cases are common. So do the lawyers and lobbyists who represent them. But 
unsubstantiated anecdotes about supposed meritless cases are not an appropriate predicate 
for modifying the law. 

Moreover, the litigation costs that worried the Supreme Court in Twomhly do not 
provide a strong basis for restricting access to the courts. In my experience, courts have 
various ways to maintain control over litigation,** including through phased discovery and 
motions for summary judgment on particular issues. Given the host of obstacles courts 


’ kl at 5.S8-60. 

^ See, c.g.. Jack Weinstein, What Discovery- Abuse? A Comment on .John SetearS the Barrister and the 
Bomb, 69 B.U. L, Rev. 649, 653-54 (1989). 
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have put in place to private antitrust enforcement in recent years — from weakening 
antitrust law to making it easier for defendants to win at summary judgment and class 
certification'* — concerns about meritless cases involving great discovery costs are 
probably greatly exaggerated. 

Indeed, when defendants incur substantial costs in discovery, that is often a 
problem of their own making. They generally possess all or the overwhelming majority 
of the relevant information. They could provide that information in a streamlined manner 
to plaintiffs. But they choose not to do so, all too often burying plaintiffs in irrelevant 
materials so as to make it difficult to find the key evidence or, in the alternative, 
stonewalling, playing word games, and otherwise resisting disclosure of the information 
to which plaintiffs are entitled. For defendants to complain, then, about the costs of 
discovery is not compelling. 

Moreover, as a matter of theory, it is not particularly plausible that antitrust 
plaintiffs often bring meritless cases and antitrust defendants often pay large sums to 
settle them. First of all, antitrust defendants tend to be large, sophisticated corporations 
with great assets, well-situated to protect their legal rights. Large corporations also have 
incentive to acquire a reputation for being aggressive in litigation. So do the attorneys 
who represent them. And defense counsel generally bill by the hour, benefiting from 
protracted litigation. 

In contrast, the reality is that plaintiffs’ attorneys take the risks in most private 
antitrust litigation, particularly class actions. Those cases are expensive and time- 
consuming. And plaintiffs’ attorneys recover only if they prevail. If they bring cases 
without merit, they can lose hundreds of thousands or even millions of dollars of their 
own cash, and millions of dollars of their time. A plaintiffs’ attorney who brings bad 
cases with any regularity will quickly go out of business. 

In short, early settlement of private litigation is unlikely, unless the defendant and 
defense counsel fear that discovery will prove highly damaging. And the supposed 
problem of strike suits — of meritless cases resulting in settlements — is probably 
insignificant. We should certainly not assume otherwise without seeing evidence. 

B. The New Pleading Standard Is Expensive and Inefficient. 


’ The Supreme Court has decided fifteen antitrust cases in a row against plaintiffs, some limiting 
siibstaiilivc aiilitrusl rights and others increasing procedural barriers. See Pacific Bell Telephone Co. v. 
Linktine Coinnnmications, Inc.. 129 S. Ct. 1109 (2009); Lecg/>; Cneative Leather Prods., Inc. v. PSKS, Inc., 
551 U.S. 877 (2007); Weyerhaeuser Co. v. Ross-Simmons Lumber Co., 549 U.S. 312 (2007); Bel! Atlantic 
Corp. r. Twombly. 550 U.S. 544 (2007); Credit Suis.se Sec. (USA) LLC v. Bdling, 551 U.S. 264 (2007); 
Texaco Inc. v. Dagher, 547 U.S. i (2006); Volvo Trucks N. Am.. Inc. v. Reeder-Simeo GMC, Inc., 546 U.S. 
164 (2006); III. Tool Works Inc. v. Indep. Ink, Inc., 547 U.S. 28 (2006); F. IIoffhian-La Roche Ltd. v. 
Empagran ,S. A.. 542 U.S. 155 (2004); U..S. Postal Serv. v. Flamingo Indus. (USA) Ltd., 540 U.S. 736 
(2004); Verizon CommFns Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398 (2004); California 
Dental Ass 'n v. FTC, 526 U.S. 756 (1998); m'NKYCorp. tt Di.scon. Inc., 525 U.S. 128 (1998); State Oil 
Co. f. Khan, 522 U.S. 3 (1997); Brown u Pro Foolball, Inc., 518 U.S. 231 (1996). 
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The new pleading standard is expensive and inefficient. This is so in part simply 
because it is new. Litigants and judges knew what to expect under the old pleading 
standard. The rules of pleading had sorted themselves out. Now parties and courts spend 
a great deal of resources in trying to figure out what the appropriate standard is, not to 
mention attempting to apply it to particular cases. No one is sure what the new rule is or, 
to put the same point differently, many claim to know what it means but they all tend to 
disagree with one another. 

The new pleading standard is also expensive and inefficient because it forces 
plaintiffs to write much longer complaints, often reciting evidence as if they were 
preparing to oppose summary Judgment. And defendants — and defense counsel — are 
encouraged to file motions to dismiss in cases where they would have foregone that effort 
in the past. 

C. The Questionable Legitimacy of the Supreme Court’s Amendment of the 
Pleading Standard. 

In the past the Supreme Court has repeatedly held that the judicial imposition of 
any heightened pleading standard would be procedurally improper. The appropriate 
method of refonning the law would be through the Federal Rules Advisory Committee. 
As recently as 2002, Justice Thomas writing for a unanimous Supreme Court in 
Swierkiewicz v. Soreman N.AJ'^ held, “A requirement of greater specificity for particular 
claims is a result that ‘must be obtained by the process of amending the Federal Rules, 
and not by judicial interpretation.’”" I do not believe that Twomhiy undlqbal — 
particularly as interpreted by some lower courts — can be reconciled with Swierkiewicz or 
with the text of the Federal Rules of Civil Procedure, particularly Form 1 1 (formerly 
Form 9). 

Equally troubling is the predicate for the Supreme Court’s actions. It merely 
declared that plaintiffs bring meritless antitrust actions and defendants settle them. 
Judicial activism does not only involve judges maldng value judgments that are more 
appropriately left to other governmental institutions. It also occurs when courts effect 
changes in the law based on factual assertions without any adequate grounding — 
resolving factual issues that other governmental institutions are better able to assess. 
Abiding by the process for amending the Federal Rules of Civil Procedure might have 
allowed for a more careful assessment of the evidence. 

And the pleading standard under Twombly Iqbal invites activism by lower 
courts. The range of interpretations is greater under the new rule than under the old one. 
Some judges reason as if nothing has changed while others in effect impose a heightened 
pleading standard in some or all cases. Great discretion lies even in the hands of those 
judges who seize on the Supreme Court’s reference to “plausibility.” What is plausible 
and implausible varies with the eye of the beholder. As a result, the political 


534 U.S.,S06 (2002). 

Id. at5t5 (quoting ZcnrAmana V. Tarrant County^ Narcotics Intelligence and Coordination Unit, 507 
U.S. 163, 168 (1993)). 
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predispositions of judges — rather than the merits — can dictate which plaintiffs will have 
their day in court and which plaintiffs will never have a chance to try to prove their case. 

IV. Conclusion. 

Twombly and Iqbal — at least as interpreted by the lower courts — attempt to solve 
a problem that probably does not exist in a way that imposes heavy costs on parties and 
the judiciary as result of a rule change with dubious legitimacy. We would do better to 
return to the standard that existed before this innovation. Parties and courts understood 
what to expect in litigation and the process was less expensive and more predictable. 
Moreover, private attorneys were in a much better position to assist government in 
enforcing our laws in general and in policing our free markets in particular. Legislative 
action could greatly assist private attorneys general in pursuing these valuable efforts. 

Moreover, we should act promptly. Under the current standard, antitrust violators 
have a new license to violate the law and their victims face a significant impediment to 
recovery. As long as wrongdoers do not confess their actions — and only the obvious 
outward manifestations of their wrongdoing become apparent — many meritorious cases 
will not be brought and others will get dismissed. We should act soon to protect the rules 
essential to a robust free market. 

Nor is waiting before passing legislation apt to serve any meaningful purpose. 
Complaints about alleged frivolous litigation have circulated for decades. But T am not 
aware of any evidence that has been amassed to demonstrate it occurs with any 
frequency. And we are unlikely to gain new insight into the problems created by 
Twombly and Iqbal with the passage of time. How will we ever learn about cases that are 
not brought but should have been? How will we ever know whether dismissed cases had 
merit, including cases like Air Cargo and Iwomblyl This is so even if litigation under 
the old rules would have proven that someone violated the law or would have secured a 
large settlement because defendants knew that discovery would reveal damaging 
evidence. Delay can do great harm, but it is unlikely to do much good. 

A final note is in order. Some commentators worry about the effect of reversing 
Twombly and Iqbal on potential claims by terrorists. Terrorism is a grave issue. But civil 
claims by terrorists constitute only the tiniest percentage of cases. If those cases warrant 
a heightened pleading standard, that could be addressed by specialized legislation. 

Indeed, any other approach is dangerous. It could, for example, deprive U.S. victims of 
foreign terrorists of any ability to obtain discovery if they bring claims for their 
grievances.'^ The point is that the highly specific issue of terrorism should play no role 
in formulating a general pleading standard. 


^ ■ Tills is no mere Llieorelical possibililv . Defendanls in Uligalion arising rroni the terrorist attacks on 
September 11, 2001 liave in fact moved to dismiss, relying inpart on/glin/. See Jr re Terrorist Attacks on 
September it, 200T 03-MDL-1570 (GBD). 1 am not sufficiently familiar with tliis litigation to take any 
position on its merits. My point is only tliat altering tlic mlcs of proccdnrc in all cases merely because a 
handful of alleged terrorists could bring cases in U .S. courts could liave unintended and perverse results. 
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AHACHMENT 1 


Articles 

Benefits From Private Antitrust 
Enforcement: An Analysis 
of Forty Cases 


By Robert H. L\nde & Joshua P. Davis* 


Introduction 

T HIS STUDY TAKES A first step toward providing an empirical basis 
for assessing whether private enforcement of the antitrust laws serves 
its intended purposes and is in the public interest. It does this by as- 
sembling, aggregating, and analyzing information about forty of the 
largest recent successful private antitrust cases. ^ This information in- 
cludes, inter alia, (1) the amount of money each action recovered for 
the victims of each alleged ani.ii.rusi. violaiion, (2) what proporlion of 
the money was recovered from foreign entities, (3) whether govern- 


* The authors are, respectively: Venable Professor of Law at the University of 
Baltimore School of Law and a Director of the American Antitrust Institute; and Professor 
of Law and Director, Center for Law and Ethics at the University of San Francisco School 
of Law and a member of the Advisor)' Board of the American Antitrust Institute. We are 
grateful to the American Antitrust Institute (“AAI”) for assisting with and supporting this 
project in numerous ways. However, all conclusions in this Study are solely those of the 
authors and are not necessarily those of AAI. 

We are also grateful to Morgan Anderson, Erin Bennett, Maarten Burggraaf, Stratis 
Camatsos, Jonathan Cuneo, Gene Crew, Erika Dahlstrom, Michael Einhorn, Michael 
Freed, Robert Gordon, Norman Hawker, Gabrielle Hunter, Richard Kilsheimer, Ruthie 
Linzer, Phyra McCandless, Polina Melamed, Joseph Pulver, Brian Ratner, Douglas 
Richards, Tara Shoemaker, Andrew Smullian, and Andrew Stevens for researching and 
writing drafts of the indi\f dual case studies. We also thank Jonathan B. Baker, Richard 
Bmnell, John Connor, Eric Cramer, Albert Foer, Jonathan Jacobson, Carl Lundgren, 
Daniel Small, and members of the private bar too numerous to mention for information 
about individual cases and for comments on earlier versions of this Study. We are grateful 
for excellent research assistance by Erika Dahlstrom and Joseph Pulver. 

1. See infra Appendix II for a list of the forty cases analyzed. The full versions of the 
forty case studies can be found at Robert H. Lande &: Joshua P. Davis, Benefits from 
Antitrust Private Antitrust Enforcement: Forty Individual Case Studies (2008), avail- 
able at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=l 105523. 
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nient action preceded the private litigation, (4) the attorney’s fees 
awarded to plainiiffs’ cotinsel, (5) on whose behalf money was recov- 
ered (direct pnrchasers, indirect purchasers, or a competitor), and 
(6) the kind of claim the plaintiffs asserted (rule of reason, per se, or 
a combination of the two). The Study also draws various comparisons 
between the deterrence effects of private enforcement and federal 
criminal enforcement of the antitrust laws. First, it compares the total 
monetary amounts paid in all forty cases to the total criminal antitrust 
fines imposed during the same period by the U.S. Department of Jus- 
tice (“DOJ”). Next, it makes that same comparison for the subset of 
the forty cases that also resulted in criminal penalties. Finally, the 
Study takes into account the deterrence effects of the prison 
sentences that resulted from DOJ prosecutions during this period. 

This Study analyzes the collected information to help formulate 
policy conclusions about the desirability and efficacy of private en- 
forcement of the antitrust laws. The results of the Study show that 
private antitrust enforcement helps the economy in many ways. It very 
significantly compensates victims of illegal corporate behavior and is 
almost always the only way these victims can receive redress. Private 
enforcement often prevents foreign corporations from keeping the 
many billions of dollars they illegally obtain from individual and cor- 
porate purchasers in the United States. This Study also show's that al- 
most half of the underlying violations were first uncovered by private 
attorneys, not government enforcers, and that litigation in many other 
cases had a mixed public/private origin. The results of the Study also 
show' that private litigation probably does more to deter antitrust viola- 
tions than all the fines and incarceration imposed as a result of crimi- 
nal enforcement by the DOJ. This is one of the most stirprising results 
from our Study. We do not know of any past study that has docti- 
mented that private enforcement has such a significant deterrence ef- 
fect as compared to DOJ criminal enforcement. 

Part 1 explores the purpo.ses of private enforcement of the anti- 
trust laws, including compensation and deterrence. Part II sets forth 
some of the ty'pical criticisms of private enforcement, criticisms which 
generally lack any empirical basis. Part III explains the purpose of this 
Study' — to provide some factual basis for assessing private enforce- 
ment of the antitrust laws — and also its design. Part fV presents the 
results of this Study, w'hich support some surprising conclusions, per- 
haps most notably that private antitrust enforcement provides a 
greater deterrence effect than criminal enforcement by the DOJ. 
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I. The Purposes of Private Enforcement and Private 
Remedies 

The federal antitrust laws prohibit \iolations of section 1 of the 
Sherman Act.- These violations include price fixing, bid rigging, mar- 
ket and customer divisions, and other collective andcompctitivc be- 
havior, Federal antitrust laws also prohibit \iolations of section 2 of 
the Sherman Act, ' which include monopolization, attempts to monop- 
olize, and conspiracies lo monopolize any part of ihe Irade or the 
commerce of the United States,® as well as mergers, the effect of 
which “may be substantially to lessen competition, or to tend to create 
a monopoly.”® Some offenses, like [trice fixing and bid rigging, are 
per se offenses while others, including monopolization, are governed 
by the rule of reason,'' If conduct is per se illegal, proof of the conduct 
itself establishes a violation of the law.® Under the rule of reason, in 
contrast, courts will compare the procompetitive and anticompetitive 
effects of the conduct to determine its legality.® Antitrust laws can be 
enforced by government prosecutors (the DOJ,'® the Federal Trade 
Commission" (“FTC”), and state enforcers'^) and also by aggrieved 
private parties.'® 

The legislative history' and case law'® interpreting the federal 
antitrust laws indicate that one im[)ortant goal of the laws is to com- 


2. 15 U.S.C, § 1 (2000). 

3. See Lawrence A. Sulxi\^an 8c W.arren S. Grimes, The Law of Antitrust: An Inte- 
grated Handbook 165-285 (West Group cd., 2000); see also 15 U.S.C. § 1. 

4. 15 U.S.C. § 2. 

5. Sullivan Sc. Grimes, supra note 3, at 71-140; see. also 15 U.S.C. § 2. 

6. 15 U.S.C. § 18; see Suluvz\n Sc Grimes, supra note 3, at 510-34. 

7. For a fuller discussion of the distinction between per se and rule of reason cases, 
see Sullivan Sc Grimes, supra note 3, at 202-17. 

8. Id. 

9. Jd. 

10. 15 U.S.C. § 15(f). 

11. The Federal Trade Commission (“FTC”) enforces the Federal Trade Commission 
Act which prohibits, inter alia, “unfair methods of conipetilion.” 15 U.S.C. § 45. This provi- 
sion is similar to the Sherman Act and Clayton Act. See generaUr^ Neil W. Averitt, The Mean- 
ing of ‘Unfair Methods of Competition” in Section 5 of the Federal Trade Commissio7i Act, 21 B.C. L. 
Rfv. 227 (1980) (explaining precisely how the FTC Act is similar to but slightly broader 
than the Sherman Act and the Clayton Act). 

12. 15 U.S.C. § 15(c). 

13. Id. § 15. 

14. Senator Coke complained about a bill that would have provided only for double 
damages: 

How would a citizen who has been plundered in his family consumption of sugar 

by the sugar trust . . . recover his damages under that clause? It is simply an 

impossible remedy offered him. . . . [HJow^ could the consumers of the articles 
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pensate victims of illegal Ijehavior.^® Moreovei , theii pi imaiy goal is to 
prevent wealth transfers from these victims to firms with market 
power, a concept that is consistent with and complementary to the 
goal of compensating overcharged victims of antitrust violations. To 
be sure, Congress’s decision to award treble damages^^ might suggest 
that at least two-thirds of the damages remedy was intended only for 
punitive oi deterrence purposes. It is possible, however, that even this 


produced by these trusts, the great rriaiis of our people — the individuals — go 
about showing the damages they had .suffered? How would they establish the 
damage which they had sustained so as to get ajudgineiit under this bill? I do not 
believe they could do it. 

21 Cong. Reg. 2615 (1890). 

Representative Webb stated that the damages provision “opens the door of justice to every 
man whenever he may be injured by those who violate the antitaist laws and gives the 
injured party ample damages for the wrong suffered.” 51 Cong. Reg. 9073 (1911). He also 
stated that ‘Ve are liberalizing the procedure in the courts in order to give the individual 
who is damaged the right to get his damages anywhere — anywhere you can catch the of- 
fender.” Id. at 16,274: Herbert Hovenkamp, Antitrust’s Protected Classes, 88 Mich. L. 

Rev. 1, 21-30 (1989). 

15. See, e.g., Reiter v. Soriotone Coip., 442 U.S. 330, 343 (1979) (“[The treble damages 
remedy was passed] as a means of protecting coasumers from overcharges resulting from 
price fixing.”). A large number of Supreme Court cases hold that both deterrence and 
compensation are. piirpo.ses of the treble damages remedy. ScsAtl. Richfield Co. v. USA 
Petroleum, 495 U.S. 328, 360 ri.20 (1990); California v. ARC Am. Corp., 490 U.S. 93, 102 
(1989); Am. Soc’y of Mech. EngT-s, Inc. v. Ilydrolevel Corp., 456 U.S. 556, 557 (1982); 
Pfizer. Inc. v. India, 434 U.S. 308, 314 (1978); 111 . Brick Co. v. Illinois, 431 U.S. 720, 746, 
748, 749 (1977); Fortner Enters, v. U.S. Steel Corp., 394 U.S. 495, 502 (1969). 

16. Sfje Brunswick v. Pueblo Bowl-O-Mat, Inc., 129 U.S. 177, 486 n.lO (1976) (“Treble- 
damages antitrust actions . . . [were] conceived of primarily as a remedy for [t] he people of 
the United States as individuals, especially consumers. . . . Treble damages were provided 
in part for punitive purposes . . . but also to make the remedy meaningful by counterbal- 
ancing the difficulty of maintaining a private suit against a combination such as is de- 
scribed in the Act.” (internal quotations and citations to legislative histor)^ quoting 
Senators Sherman and George omitted)). 

17. Many statements by the Sherman Act’s sponsors about the overall purpose of the 
proposed legislation suggest that their primary concern was that firms might use market 
power to increase prices to consumers. For example. Senator Sherman termed monopolis- 
tic overcharges “extortion which makes the people poor,” and “extorted wealth.” Robert 1 1. 
Lande, The Rise and (Coming) Fall of Efficiency as the Ruler of Antitrust, 33 ANirurusi Bull. 
429, 449 (1988) (citations omitted). Congressman Coke referred to the overcharges as 
“robbery.” Id. Representative Heard declared that the trusts, “without rendering the slight- 
est equivalent,” have “stolen untold millions from the people.” Id. Congressman Wilson 
complained that a particular trust “robs the farmer on the one hand and the consumer on 
the other.” Id. Representative Fithian declared that the trusts were “impoverishing” the 
people through “robbery.” Id. Senator Hoar declared that monopolistic pricing was “a 
transaction the direct purpo.se of which is to extort from the community . . . wealth w^hich 
ought to be generally diffused over the whole community.” Id. at 449-50. Senator George 
complained, “They aggregate to themselves great enormous wealth by extortion w^hich 
makes the people poor.” Id. at 50. 

18. Seel5 U.S.C. § 15(a). 
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poition is necessary to compensate plaintiffs for the diffrciilty of fn ing- 
ing stiit,i® for unawarded prejndgment interest, and for difficnlt-to- 
quantify unawarded damages items such as the allocative inefficiency 
effects of market power and the value of plaintiffs’ time expended 
pursuing litigation. 21 Antitrust verdicts that produce treble damages 
are rare,-- and we believe tliat few, if any, of tire many antitrust cases 
tliat settle do so for more than single damages.®® Of course, private 
enforcement also serenes lo dei.er anlilrusl violations.®^ 

II. Criticisms of Private Enforcement 

While governmeni criminal and civil aciions are essential in de- 
terring future antitrust riolations, virtually the only way to secure re- 
dress for the victims of antitrust violations is through private 


19. Senator Sherman observ'ed, “[t]he mea.siire of damages, whether merely compen- 
satory, putative [sic], or vindictive, is a matter of detail depending upon the judgment of 
Congress. My own opinion is that the damages .should be commensurate with the difficulty 
of maintaining a private suit against a combination such as is described.” 21 Cong. Reg. 
2456 (1890). Representative Webb stated, “Under the civil remedies any man throughout 
the United States, hundreds and thousands, can bring suit in the various jurisdictions, and 
thus the offender will begin to open his eyes because you are threatening to take money 
out of his pocket.” Id. at 16,275. 

20. Damages should include viciiins’ lost prejudgmeiu interest, the lack of which 
often can reduce the value of an antitrust damage.s award by fifty percent. See Robert H. 
Lande. Are AntUrust ''Treble” Damans Realh Single Damaerest 54 Ohio St. L.I. 115, 130-36, 
158-68 (199.3). 

21. As the Antitrust Modernization Commission noted: “Indeed, in light of the fact 
that some damages may not be recoverable (e.g., compensation for interest prior to judg- 
ment, or because of the statute of limitations and the inability to recover ‘speculative’ 
damages) treble damages help ensure that victims will receive at least their actual dam- 
ages.” Antitrust Modernization Comm’n, Report and Recommendations 246 (2007) 
[hereinafter ..^MC Report] (citation omitted), available at http://govinfo.library.unt.edu/ 
amc/report_recommendation/ amc_final_report.pdf. To the extent the purpose of the 
remedy is compensation, the damages caused by an antitrust violation should consist of the 
sum of all relatively predictable harms caused by that violation affecting anyone other than 
the defendants. Damages should include the wealth transferred from consumers to the 
violator(s), as well as the allocative inefifidency effects felt by society, whether caused di- 
rectly, or indirectly via ’'umbrella” effects. Plaintiffs’ attorney’s fees, the value of plaintiffs’ 
time spent pursuing the case, and the cost to the American taxpayer of administering the 
judidal system should also be included. When all these adjustments are made it is likely 
that antitrust’s “treble” damages remedy actually is less than single damages. See Lande, 
supra note 20, at 122-24, 158—68. 

22. See John M. Connor 8c Robert 11. Lande, How High Do Cartels Raise P7ices? Implica- 
tions for Optimal Cartel Fines, 80 Tul. L. Rev. 513 app. at 565 (2005), for a list of antitrust 
verdicts that calculated damages amounts. 

2.3. See Robert H. Lande, Why Antitrust Damage Lervels Should Be Raised, 16 Lov. Con- 
sumer L. Rev. 329 (2004). for an analysis of this issue. 

24. See, e.g., 111. Brick Co. v. Illinois, 431 U.S. 720, 746-47 (1977). 
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litigation.-® And, as we explore below, private enfot cement also plays a 
signincanl role in deterring antitmst violations. This LStudy attempts to 
provide an empirical basis for assessing ihese benefils. Before doing 
so, however, it is worthwhile to canvass some of the criticisms of pri- 
vate enforcement of the antitrust law's. Indeed, detractors of private 
enforcement seem to greatly outnumber its supporters, even if those 
detractors rarely provide any empirical basis for their position. 

Many commentators have criticized the existing system of private 
antitrust lidgation. Some assert that private actions too often result in 
remedies that protide lucrative attorney’s fees but secure no real ben- 
efits for overcharged purchasers. 2 ® Others suggest that private class 
acdons often follow an eas>' trail blazed by government enforcers and 
that, as a result, private actions add much less than they should to 
government enforcement. 2' Still others contend that private antitrust 
damages lead to excessive deterrence in light of government sane- 


25. State Attorneys General can bring parens patria actions on behalf of ^dctinls lo- 
cated within their states. The FTC has .succeeded in disgorgement actions, but these ac- 
tions are rare compared to private actions. See generally Phillip Arleda et al., AN iTiRus’r 
Law K 302, at 23-26 (2008) (explaining the problems with disgorgement). 

26. Tliis belief was ably summarized by Professor Cavanagh: 

Many class action .suits generate substantial fees for counsel but produce little, if 
any, benefit to the alleged victims of the wrongdoing. Coupon settlements, 
wherein plaintiffs settle for “cents off’ coupons while their attorneys are paid 
their full fees in cash fall within this category. Coupon settlements may cake the 
form of a discount certificate on future purchases from defendants, or, as in the 
case of airlines, a right to discounts on future travel. Coupon settlements are of 
dubious value to the victims of antitrust violations .... Clearly, the types of cou- 
pon settlements described here, which are not atypical, confer no real benefits on 
the plaintiffs. Equally important, defendants are not forced to disgorge their ill- 
gotten gains Mdien coupons are not redeemed. In such situations, it is difficult to 
justify paying attorneys their full fees in cash, instead of in kind. 

Edward Cavanagh, Antitrust Remedies Revisited, 81 Or. L. Rev. T17, 211 (2005) (citation 
omitted). Professor Cavanagh, however, provides only an anecdote to support these con- 
clusions. He makc.s no effort to a.ssc.s.s whether the type.s of .settlements he describes are in 
fact “not atypical.” Id. He provides no data to show how often antitiusL class action cases 
re.snlt in useless coupons. 

27. John C. Coffee, Jr., at one point, subscribed to this view. John C. Coffee, Jr., 
Rescuing the Private Attorney General: Why the Model of the Lawyer as Bounty Hunter is Not Work- 
ing, 42 Md. L. Rev. 215, 223-26 (1983). Coffee later concluded, however, that the evidence 
was to the contrary in antitrust ca.ses. Se^John C. Coffee, Jr., Understanding the Plaintiffs 
Attorney: The Implications of Economic Thmry for Private Enforcenimt of Law Through Class and 
Derivative Actions, 86 Colltm. L. Rev. 669, 681 n.36 (1986) (“Although the conventional 
wisdom has long been that class acdons tend to ‘tag along’ on the heels of governmentally 
initiated suits, a recent study of antitrust litigation by Professors I^auper and Snyder has 
placed this figure at ‘[IJess than 20% of private antitrust actions filed between 1976 and 
1983.’” (citations omitted)). 
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dons.®® Indeed, one connnon eritidsin of pT'ivate acdons in geneial — 
and of class actions in particular — is that they are a form of blackmail 
or extortion, one in which plaintilFs’ attorneys, with little risk to them- 
selves, coerce defendants into settlements based not on meritorious 
claims, but rather on the cost of litigation or fear of an erroneous and 
catastrophic judgment.®'^ I’hese actions also serve to discourage legiti- 


28. An example of an argument, without empirical evidence, that criminal fines and 
prison terms reduce the need for treble damages in antitrust class actions is found in David 
Rosenberg & James P. Sullivan, Coordinating Private Class Action and Public Ag&ncy Enforce- 
ment of Ajifitmst Lazo, 2 J. Competition L. 8c Egon. 159, 162 (2006). See Robert 11. Lande, 
Five Myths About Antitrust Dama^ 40 U.S.F. L. Rev. 651, 669-73 (2006), for an argument 
that treble damages do not lead to exce.ssive deterrence and in fact should be increased 
further. 

As the Antitnist Modernization Commis.sion noted: “[S]ome have argued that treble dam- 
ages, along with other remedies, can overdeter some conduct that may not be anticompeti- 
tive and result in duplicative recovery. No actual cases or evidence or systematic 
overdeterrence were presented to the Commission, however.” AMC Repori, supra note 21, 
at 247 (citation omitted). 

29. See Donald F. Turner, The Durability, Relevance and Future of American Antitrust Pol- 
icy, 75 Cat.. L. Rev. 797, 811-12 (1987); see also H. Rf.tsner 8c Chart.es E. Rorden, 
Ixsi'. FOR Legal Reform. Expanding Pkiv.ai'e Causes of Agfion: Lessons from ike U.S. 
Litigation Experience (2005) [hereinafter Beisner Borden, Exp.anding], available at 
hUp://instituLeforlegalieform.com/issues/issue.cfm?dociype=S rLAcpage=8 (follow “Ex- 
panding Private Causes of Action; Le.ssons from the U.S. Litigation Experience (PDF, 116 
Kb)” hyperlink); John H. Beisner 8c Charles E. Borden, Insi'. for Legal Reform, On fhe 
Road to Littgatton .Arttse: The Conttktttno Exportation oe U.S. Ct.ass Agtton.s and 
Antitrust Law (2006) [hereinafiei Beisner 8c Borden, Exportation], available at hiip:/ / 
instituteforlegalreform.com/issue.s/docload.cfm?docld=1061. Moreover, the argument 
runs, the plaintill's' attorneys — paru'culaily class counsel — settle cases in a way that lines 
their pockets but provide.s no meaningful eompen.sation to the injured plaintiffs. Td. How- 
ever, those who embrace this view provide no systematic empirical basis for its factual 
predicate.s. 

Consider the claim that the costs of discoveiy for plaiiiliH's are trivial but can be exorbitant 
for defendants. Ret.sker 8c Rorden, Expanding, supra,, at 16. Rei.sner and Rorden make 
this assertion but offer no evidence that the cost of litigation is low for plaintiffs and that 
plaintiffs' coun.sel can .spread any co.sts and risk.s acro.s.s their overall portfolio. Id. Rei.sner 
and Borden cite to I’liomas D. Rowe, Jr., Shift Flappens: Pressure on Foreign Allorney-Fee Para- 
digms from Class Actions, 13 DukeJ. Comp. 8c Int’l L. 125, 127 (2003). Rowe in turn, how- 
ever, oilers no evidence and, indeed, contends generally that class actions would not be 
viable without contingency fee.s and fee .shifting. Td. at 127-33. 

Similarly unsupported is Beisner and Borden’s claim that the cost of discovery for defend- 
ants can run into “the tens of millions of dollars.” Beisner 8c Borden, Expanding, supra, at 
16. I’o substantiate this assertion, Beisner and Borden cite to Eric Van Buskirk, Raging 
Debate: Who Should Pay for Digital Discovery"?, N.Y. L.J., Jan. 30, 2003, available- at http://wv\w. 
risk-averse.com/index_files/dd.pdf, who in turn cites to Rowe Entm’t, Inc. v. William Monis 
Agency, Inc., 205 F.R.D. 421 (2002). In Rowe,, the defendants estimated the cost of recover- 
ing electronic data in response to a discovery request at |10 million, but the plaintiffs 
estimated the cost at $24,000 to $87,000. Id. at 125, 127. The court ordered the plaintiffs to 
pay part of the expense of responding to die request. Id. at 433. Even as an anecdote for 
the high cost of discoveiy for defendants this example is highly dubious. It has been cited, 
however, as if it was a fact. See, e.g., Corinne Bergen, Generating Extra Wind in the Sails of the 
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mate competitive Ijehavior.^ For these and related leasoiis many 
prominent members of the antitrust community, even those not a pari 
of ihe Chicago School on antitrust inatlers,^' have called for the cur- 
tailment of private enforcement in significant ways.®- Some even call 


EU Antitrust Enforcemmt Boat, 5 J. Int’l Bus. & L. 203, 222 n.l45 (2006) (citing Beisner 
Borden, Expanding, supra). 

Much the same is true for the claim that class counsel receive high fee awards but the class 
receives little of value, see. e.g., id. at 218 (citing Donncadh Woods, Private Enforcement of 
Antitrust Rules — Modernization of the EU Rules and the Road Ahead, 16 Loy. Consumer L. Rev. 
431, 437 (2004) (making this assertion unsupported by citation or example)), or that class 
cases are often brought without a meritorious basis. See, e.g., Gary D. Ansel, Admonishing a 
Drunken Alan: Class Action Reform, 48 ANTTTRUSfT Rutj.. 4.'i1, 454, 455 (2003) (rel)nng on 
“war-stories” and “hearsay” and providing no examples of frivolous lawsuits). 

Also questionable is e\idenee for the assertion that defendants regularly settle class actions 
simply to avoid the risk of an erroneous, catastrophic loss. Along these lines, a version 
available on the Internet of an amicus brief for the Chamber of Commerce includes the 
following quotation: “A 1995 study of more than 400 class actions brought in four U.S. 
districts showed that in one of those districts, the Southern District of Florida, every class 
action was settled.” Brief of Chamber of Commerce of the United States as Amicus Curiae 
in Support of Petition for Permission to Appeal Pursuant to Federal Rule of Civil Proce- 
dure 23(f) at 6, Gilchrist v. State Farm, .390 F.3d 1.327 (llth Cir. 2004) (No. 02-90047-F). 
However, the empirical study that serves as a basis for this claim reveals that the sample in 
the Southern District of Florida consisted of only six cases and that, on the whole, the 
settlement rate was slightly over seventy percent. Thomas E. Willging et al.. Empirical 
Study of Class Actions in Four Federal District Courts: Final Report to the Advi- 
sory Committee on Civn, Rtjt.f.s 29-31 (1996), n,vailahh at htlp://Y'ww.fjc. gov/public/ 
pdf.nsl71ookup/iule23.pdi/i^rile/iule23.pcU. As others have pointed out, this settlement 
rate is about the same as in general litigation. See, e.g., Alan Ivanner Tibor Nagy, Explod- 
ing the Black Mail Myth: A New Perspective on Class Action Settlements, 57 Bavtor L. Rev. 681, 
697 (2005). Aso without ultimate empirical basis are the judicial assertions that class certi- 
fication coerces defendants into settling. See, e.g., Szabo v. Bridgeport Machs., Inc., 249 
F.3d 672 (7th Cir. 2001); In rc Rlione-Poulenc, Inc., 51 F.3d 1293 (7lh Cir. 1995). Moreo- 
ver, there is an odd asymmetry in the judicial concern about vnilnerable corporations — 
what about victims who are unable to puitiue their legal rights against large corpoiations 
simply because their individual claims are not large enough to warrant litigation? 

None of this establishes that critics of private litigation and class actions are wrong and 
surely some of their anecdote.s are correct. It does suggest, however, that their claims have 
not been proven. 

30. Turner, supra note 29, at 811-12. 

31. For example, Haivard Professor Donald Turner called for the replacement of 
mandatory treble damages by a system that imposed it only when “the law was clear at the 
time the conduct occurred” and “tlie factual predicates for liability are clear.” Id. at 812. 

32. For example, Professor Herbert Hovenkamp w'rites that treble damages and attor- 
ney’s fees for victorious plaintiffs give plaintiffs too great an incentive to sue: “As a result 
many marginal and even frivolous antitrust cases are filed every year, and antitrust litiga- 
tion is often used as a bargaining chip to strengthen the hands of plaintiffs who really have 
other complaints.” Herbert Hovenkamp, The Antitrust Enterprise; Principle and Exe- 
cution 59 (2005). Professor Hovenkamp does not, however, give data that supports his 
conclusions. 
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foi the complete altolition of private rights of actioii.®^ FTC Chaii Wil- 
liam Kovadc succinctly summarized the prevailing view of the anti- 
trust profession as follows: “[PJrivate rights of action U.S.-style are 
poison. They over-reached dramatically. And we have to use substan- 
tive liability standards to push back on what we think arc hard-wired 
elements of the private rights of action mechanism, 

While these criticisms are longstanding and widespread, they 
have been made without any systematic substantive or empirical ba- 
sis.^® I’hose who point to the perceived flaws of private antitrust en- 
foicement typically offei' only anecdotes, some of which ate 
questionable, rather than provide reliable and rigorous data to sup- 
port their arguments.*® Indeed, the same point applies to attacks on 


33. For exa.niple. Professors Elziiign and Breii would “replace the entire darriage-iri- 
dnced pri^^te actions approach with a .system of fine.s (well in excess of current levels). This 
proposal would eliminate the peiverse incentives and inisinformation effects and repara- 
tions costs. Public enforcement has the advantage of separating incentives for enforcement 
from the penalty itself.” William Breit Sc Kenneth G. Elzinga, Private Antitrust Enforcement: 
TheNm> Learn.ing. 28 J.L. Sc Econ. 40.5, 440 (198.5) (citations omitted). Profes.sor.s F.lzinga 
and Breit do not however, provide data to support their conclusions. 

34. Wash. Regulatory Reporting As.soc.s., FTCtWATCH No. 708, at 4 (quoting Wil- 
liam E. Kovacic, speaking at an ABA panel on Exemptions and Immunities) (on file with 
author). Chair Kovacic has also made the point elsewhere that the very' existence of the 
treble damages remedy, which is perceived as punitive, causes “the adjustment by the 
courts of the malleable features of the U.S. antitnist .sy.stem to offset perceived exce.sse.s in 
characteristics (e.g., mandatoiy trebling of damages and availability of Juiy trials) . . . . 
[T]he method of equilibration is to alter liability ailes.” William E. Kovacic, The Intellectual 
DNA of Alodern U.S. Compeliti(rn Law for Dorumuni Firm Conduct: The Chicago/ Haivard Double 
Helix, 2007 Cot.um. Bus. 1.. Rev. 1 , 62; .?/2c/7/.w Stephen Calkin.s, Sumnnaty Judgment, Afotinns to 
Dismiss, and Other Examples of EqadUnaling Tendencies in the Antitrust System, 74 Geo. L.J. 
1065, 1088-98 (1986) (de.seribing the relation.ship between private treble damages actions 
and the evolution of substantive antitmst liability standards). 

.35. One prominent eritie, former ARA Antitni.st Section Chair fan McDarid, candidly 
admits this. She asserted: ‘TFliel issue | of class action abuse! was never directly presented 
in the.se ca.se.s, but many of these i.s.sue.s ari.se in the context of class actions in which the 
potential for abusive litigation is really pretty extiaordiiiaiy." Antitrust and the Roberts Court, 
22 i\NTiTRusT 8, 12-13 (2007). 

Prolessor Andrew Gavil then asked McDavid and other lawyers participating in the discus- 
sion, “What empirical ba.ses do you have for any of tho.se assumptions, other than your 
personal experience largely as defense lawyers?” Id 

McDavid replied, “I am not aware of empirical data on any of those issues. My empirical 
data are derived lioni cases in which 1 am involved.” Id. 

A Professor at Columbia Law School, C. Scott Hemphill, added, “The Court’s attention to 
false positives relies upon a somewhat older theoretical literature. I’m not av^are of a sizea- 
ble empirical literature making the point.” Id 

36. For example, Michael Denger, former Chair of the ABA Antitrust Section, wrote: 
“Substantial windfalls go to plaintiffs that are not injured or only minimally injured.” 
Michael L. Denger, Chair, Remarks at the 50tli Anniversary Spring Meeting of the ABA 
Antitrust Section 15 (Apr. 24-26, 2002). Mr. Denger, however, provides no data to prove 
his assertions, or any citations to scholarly articles containing such data. He does not even 
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private litigation generally — critics tend to make factual asseitions 
without an adequate empirical basis. We emphasize that we are not 
dispudng that the anecdotes the critics use may raise important con- 
cerns about abuses in particular cases. Private antitrust enforcement 
certainly is not perfect.’*^ The contention of this Study is, however, 
that a valid assessment of the net efficacy of private antitrust enforce- 
ment, which accounts in most years for more than ninety percent of 
filed anlllnist cases,®* is possible only by also syslemalically consider- 


provide a single supporting anecdote. He also tails to address any ot the well-known deter- 
rcncc-related benefits of private enforcement or .show why society would be better off if 
antitmsL violators were permitted to keep their windfalls. 

Antitnist Modernization Commi.s.sion (“AMC”) Commi.s.sioner Stephen Cannon wrote: 
[PJrivate plaintiffs act in their own self-interest, which may well diverge from the 
public interest. Private plaintiffs are very often competitors of the firms they ac- 
cuse of antitrust violations, and have every incentive to challenge and tfius deter 
hard competition that they cannot or will not meet. If the legal .system were 
costless and errorless, these incentives would pose no problem. However, litiga- 
tion is expensive and courts and jnries may erroneously conclude that procompe- 
titive or competitively neutral conduct violates the antitrust laws. Under these 
conditions, private plaintiffs will bring .suits that .should not be brought and that 
deter competitively beneficial conduct. They know that defendants often will be 
willing to offer .significant settlements rather than incur substantial litigation costs 
and risks. Since potential defendants know this too, they will refrain from engag- 
ing in some form.s of potentially procompetitive conduct in order to avoid the 
cost and risk of litigation. 

W. Stephen Cannon, A Reassessweni of Antitrust Remedies: The Administration’s Antitrust Reme- 
dies Reform Proposal: Its Derivation and Implications, 55 ANiiiRusr L.J. 103, 106 (1986). 
AMC Commissioner Jonathan Jacobson co-authored the following observations: 

For the w^eaker firm suing the stronger firm, the suit may be a way of sensitizing 
the stronger firm so that it will not undertake any aggressive actions while the suit 
is outstanding. If the stronger firm feels itself under legal scrutiny, its power may 
be effectively neutralized. For large firms suing smaller firms, private antitrust 
suits can be veiled devices to inflict penalties. Suits force the weaker firm to bear 
extremely high legal costs over a long period of time and also divert its attention 
from competing in the market. Or, following the argument above, a suit can be a 
low-risk way of telling the weaker firm that it is attempting to bite off too much of 
the market. The outstanding suit can be left effectively dormant through legal 
maneuvering and selectively activated (inflicting costs on the weaker firm) if the 
weaker firm shows signs of misreading the signal. 

Jonathan M. Jacobson & Tracy Greer, Twenty-one Years of Antitrust Injury: Doivn the Alley with 
Brunswick v. Pueblo Bowl-O-Mat, 66 AisrnTRUsrr L.J. 273, 277 n.lO (1998) (quoting 
Mich.4el Porter, Competitive Strategy 85— 86 (1980)). However, Jacobson and Greer do 
not provide systematic data to support their conclusions. 

37. Of course, there is no reason to think government enforcement is perfect. For 
those who believe in the importance of the antitrust laws, it is therefore important to com- 
pare the role that private antitrust enforcement has played with the role that government 
enforcement has played. 

38. See Bureau of Justice Statistics, Sourcebook of Criminal Justice Statistics Online: 
Antitrust Cases filed in United States District Courts by Type of Case, 1975-2006, http:// 
www.albany.edu/sourcebook/pdf/t5412006.pclf (last visited Apr. 7, 2008). For the most 
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ing its laeiiefits to victimized consumers and Ittisinesses, and to the 
economy and the public interest more generally. 

III. The Purpose and Design of This Study 

This Study is a first step towards providing the empirical data nec- 
essary to assess some of the benefits of private antitrust enforcement. 
Toward tiiis end, tiie Study analyzes a group of forty recent, successful, 
large-scale private antitrust cases. To our knowledge no similar study 
has ever been undertaken. 

Nevertheless, we note at the outset that this Study does not pur- 
porl lo he comprehensive or in any way definitive. It does nol analyze 
eveiy recent significant private antitinst case, assess a random sample 
of private cases, or even include all of the largest or “most important” 
ones.*® Through paper and electronic searches, website searches, and 
discussions with antitrust attorneys, wc have simply tried to assemble 
and evaluate some of the largest and most beneficial private antitrust 
cases that have reached resolution since 1990. 

Of the cases wc considered, wc did not include some because ac- 
quiring the necessary information would have been too difficult or 
time consuming. Other cases were so recent that we have not yet been 
able to tell the precise value of the relief^® We excluded still other 


recent reported year, 96.5% of all antitni.st cases filed were private cases. In only nine out 
of LhirLy-two years reported did the percentage of ptivaie cases fall below ninety percent. 
The lowest reported percentage wa.s 85.4. W. 

39. For example, we were unable to include an analysis of the consumer class action 
suits against Micro.soft or the private ca.se.s again.st Micro.soft by .AOL Time Warner, even 
though a highly respected journalist reported that together these cases recovered more 
than $2 billion for victims of antitrust violations. .V^Todd Bishop’s Microsoft Blog, http:// 
blog.seattlepi.nwsource.com/microsoft/archives/104794:.a5p (July 7, 2006, 06:50 PST). All 
of the damages figures analyzed in this Study were generated by ourselves and our re- 
searchers, and their methodology is repoited in Robert H. L.'Umde 8c Joshua P. Davts, 
Benefits from i\NTiTRUST Private i\N iiirustt Enforcement: Forty Individual Case Stud- 
ies (2008), available al http://papers.ssrn.coni/sol5/ papers.cfm?abstract_id=1105525. i’lie 
only exception is for the Vitmnins cases, where we used the estimates generated by Profes- 
sorjohn M. Connor, for United States private cases only. S'ccJohn M. Connor, The Great 
Global Vitamins Conspiracy: Sanctions and Deterrence 151, at tbl.18 (2008) (on file 
with authors). 

10. For example, the California Microsoft settlement is difficult to value in large part 
because the relief is not yet final. Settlement Agreement, In re Microsoft I-V Cases, 37 Cal. 
Rptr. .3d 660 (Ct. App. 2006) (J.C.C.P. No. 4106). Because the California consumers in that 
case settled primarily for vouchers a^^lable on a “claims made” basis, the actual value of 
the settlement is yet to be determined. Id. at 51. At a maximum, if every voucher is ulti- 
mately redeemed, Microsoft will pay out $1.1 billion in cash. Id. at 17. However, even if no 
claims are made by the class, $755 million in vouchers and technology support will go to 
California public schools as part of a ty pres distribution. Id. at 51-42. 
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cases l)ecause they piodiiced benefits that wete mostly injunctive in 
nature and, while they may have yielded tremendous benefits to con- 
sumers or to the United States economy, these benefits are difficult to 
quantify or substantiate. We also did not include any cases that were 
dismissed or were otherwise unsuccessful, or cases that yielded only 
“small” recoveries, even though in certain contexts a recovery^ of, say, 
$5 million should be considered a tremendous victory for the public 
inieresl ."‘i Ralher, we defined .success simply in lerms of plainliffs ei- 
ther winning a favorable decision in court or obtaining a substantial 
settlement. Moreover, we have surely missed many successful cases 
and, for purposes of drawing lines and to save time, simply omitted 
cases that concluded before 1990 or that produced less than approxi- 
mately $50 million in cash benefits. Finally, we made no attempt to 
ascertain what proportion of all private cases can be defined as suc- 
cessful, unsuccessful, or somewhere between the tw'o. 

The primary focus of ihis projeci, moreover, was not lo demon- 
strate that private litigation often has established important legal 
precedents; other studies have done this convincingly. Our goal w'as, 
instead, to look for recent private cases that are final, including ap- 


41. For example, in Pease v. Jasper Wyman (sf Son, 845 A.2d 552 (Me. 2004), plaintiffs 
won a $56 million verdict in a case that involved a conspiracy to suppress the price of wild 
blueberries. Pease v. Jasper Wyman Sc Son, No. CV-00-015, 2004 WL 4967228, at (Me. 
Super. Jan. 2, 2004). Plaintiffs also won significant non-monetary relief that restructured 
anticompetitive pricing methods in the industry. Settlement Agreement at 10, Pease, 2004 
WL 4967228, at *1. To avoid iiidustiy-wide bankruptcy, the plaintiffs settled with the buy- 
ers’ cartel for roughly $5 million. Id. at 11-12. This case was a purely private action. To our 
knowledge there was never a government enforcement action. 

42. For an excellent analy.sis, .see Stephen Calkins, Coming to Praise C/timinat Antitrust 
EnjarcemmL, in European Competition Law Annual 2006: Enforcement of Prohibition 
OF Cartels 343 (Clau.s-Dieter Ehlermann Sc Isabela Atanasiii eds., 2007). 

Professor Calkins found that, of leading antitrust cases decided before 1977, twelve were 
private and twenty-seven were government. Id. at 353. Of the leading cases decided 1977 or 
later, however, he found thirty private cases and only fifteen government cases. Id. at 354. 
Professor Calkins took as his sample the leading cases printed in the leading antitrust 
casebook. 

Professor Calkins concluded: 

Today what i.s known as U.S. antitriLst law no longer is exclusively or even princi- 
pally the consequence of Justice Departiiient enforcement. The leading modern 
cases on monopolization, attempted monopolization, joint venture, s, proof of 
agreement, boycott, other horizontal restraints of trade, resale price mainte- 
nance, territorial re.straints, vertical boycott, claim.s, tying, price discrimination, 
jurisdiction, and exemptions are almost all the result of litigation brought by 
someone other than the JiLstice Department. 

Id. at 355 (citations omitted). 
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peals, and that tecoveied at least $50 million.^® We have no reason to 
believe that the cases examined in this Study were more or less likely 
to establish important legal principles than other private cases. It 
might well be that many cases recovering far less than $50 million, or 
cases securing only injunctive relief (or, indeed, no relief at all), estab- 
lished more important legal principles. 

IV. The Results of This Study 

A. Recovery in the Forty Cases 

Table 1 shows lhal ihe forly cases (or grotips of cases)"‘"‘ analyzed 
in this Study provided a cumulative recovery in the range of at least 
$18,006 to $19,639 billion in allegedly^® illegally acquired wealth to 
United States consumers and businesses.^’ All of this was cash — prod- 
ucts, services, discounts, coupons, and injunctive relief were not in- 
cluded in this total. Of this, more than $5,706 to $7,056 billion came 
from foreign companies i hat violated Uniied States antitrust law's. Ta- 
ble 2 shows that eighteen of the forty cases involved this kind of recov- 


45. Some ol' the cases included in this Study did, however, establish important legal 
principles. See, e.g., Robert H. Lande Joshua P. Davis, Benefits from Antitrust Private 
AN iTTRUsi' Enforcement: Forty Individual Case Studies (2008), available at http:// 
papers. s.srn.com/.sol.V papers. cfm?ab.stract._id=1 1 05525 {Fnutase, Cardizem^ and Terazosin 
case summaries). Note: The cases analyzed in this Study are referred to by short names 
(e.g., ''Fmetosd') for brevity. For a full li.st of the ca.se.s analyzed and their formal citations, 
see infra Appendix 11. 

44. To arrive at this number we counted related ea.ses a.s being a single “ease.” For 
example, there have been many separate cases involving vitamin cartels, brought by differ- 
ent plaintiffs and often against different groups of defendants. 

The vitamins cases could have been reported as two cases if, lor example, the direct pur- 
chaser and indirect purchaser actions were analyzed .separately. Alternatively, we could 
have reported that there were three primary categories of vitamins affected, so the vitamins 
ca.ses could have been counted a.s three rase.s, or as .six eases if the.se were eaeh divided into 
direct and indirect purchaser cases. Alternatively, each vitamin case could have been re- 
ported separately. However, this Study analyzes and counts them all together as one “case.” 
See Lande & Da\ts, supra note 43, at 234 {Vilamms case summaiy). 

45. For simplicity, 'wc. are calling the eharge.s “allegation.'^” even though many were 
proven in court. 

46. Wc did not change recoveries to 2008 dollars or otherwise correct for the time- 
value of money. All llgures include the awarded attorney’s fees. 

Although a verdict w^ould produce treble damages for victims, almost all of our cases in- 
volved settlements, and in none of the cases did a court determine the size of the damages. 
It is pos.sible that some of the.se settlements were for an amount that exceeded the harm 
done from an antitrust violation, in which case the amount in excess of that harm could 
not readily be described as illegally acquired wealth. We know of no way to determine, 
however, whether any of the settlements exceeded single damages. 

17. Securities were counted in one case because they had a readily ascertainable mar- 
ket value. 
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eiy. Tliis means that without tiie private enforceinent of the antitrust 
laws this money would have remained with foreign lawbreakers in- 
stead of being returned to the United States consumers and busi- 
nesses from which it was taken."** 


Table 1: Recoveries in EVivate Cases'**’ 


Case 

Recovery ($ millions) 

Airline Ticket Commission 

Litigation 

86 

Auction Houses 

452 (plus 100 in uncounted fully 
redeemable coupons) 

Atigmentin 

91 

Automotive Refinishing Paint 

106 

Ruspirone 

220 

Caldera 

275 

Cardizem (direct class) 

no 

Citric Acid 

175 

Commercial F.xplosives 

77 

Conwood 

1,050 

DRAM 

326 

Drill Bits 

53 

El Paso 

1 ,427 (plus 1 25 in uncounted rate 
reductioiis) 

Flat Glass 

122 

Fructose 

531 

Graphite ElecU'odes 

47 

IBM 

775 (plus 75 in uncounted credit 
towards Microsoft software) 

Insurance 

36 

Lease Oil 

193 

Linerhoard 

202 

Lysine 

65 

Microcrystalline Cellulose 

50 

NASDAQ 

1,027 


48. This project did not select cases on the basis of whether a foreign defendant was 
likely to be involved. The selection criteria used were whether $50 million or more was 
paid to victims of the antitrust violation and the date of the completion of the litigation. 

19. The results in every Table in this Article have been rounded to the nearest million 
dollars. 
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NCAA 

74 

Netscape 

750 

Paxil 

lfi5 

Platinol 

50 

Polypropylene Carpet 

50 

RealNetworks 

478 to 761 

Relafen 

250 

Remeron 

75 

Rubber Ctieinicals 

268 

Sorbates 

96 

Specialty Steel 

50 

Sun 

700 

Taxol 

66 

Terazosin 

74 

Urethane 

73 

Visa/MasterCard 

3,383 

Vitamins 

3,908 to 5,258 

Total 

18,006 to 19,639 


B. A Comparison of Deterrence from Private Einforcement and 

DOJ Criminal Enforcement of the Antitrust Laws 

As noted in Part I, in addition to compensating rictims of anti- 
trust violations, private enforcement also has the goal of deterring fu- 
ture antitrust violations. While it is extremely difficult to measure the 
deterrence effects of private actions, by at least one measure they are 
quite significant. This is because the amount recovered in private 
cases is substantially higher tlian tlie aggregate of the criminal anti- 
Irust fines imposed during ihe same period. 

Table 12®^ shows the criminal antitrust fines imposed in DOJ 
cases since 1990 (the period covered by this Study) fhe fines total 
,|4.232 billion for all cases combined (not just for the cases analyzed in 
our Study). ®- 

Since one of die goals of the antiti'ust system is optimal deter- 
rence of anticompelilive behavior,®^ il is fair to compare ihe ,i|18.006 


50. See infra Appendix 1. 

51. A very small mismatch may exist because the DOJ operates on a fiscal calendar. 

52. Ihis total includes both corporate and individual fines. See Table 12 Appen- 
dix I for our methodology. 

53. See supra notes 18-21 and accompanying text. 

































171 


894 UNIVERSITY OF SAN FR.ANCISCO LAW REVIEW [Vol. 42 


Table 2: Recoveries from Foreign Cartels and Monopolies 


Case 

Recovery ($ miUiom) 

Auction Houses 

Virtually all of the 452 was 
recovered by United States citizens 

Augmentin 

91 

Automotive Refinishing Paint 

31 

Cardizem 

no 

Citric Acid 

55 (plus unidentified recoveries by 
opt oil Is) 

Commercial Explosives 

62 

DRVAI 

311 

Graphite Electi'odes 

47 

Flat Glass 

38 

Fructose 

100 

I.ysine 

24 

Microcrystalline Cellulose 

25 

Reinerori 

75 

Relafeii 

Unknown amount — much of 250; 
but not included in totals 

Rubber Chemicals 

268 

Sorbates 

36 

Urethane 

73 

Vitamins 

3,908 to 5,258 

Tolal 

5,706 1.0 7,056 


billion (at a minimum) paid in private litigation®^ to the $4,232 billion 
paid in criminal fines.®® Measured this way, private litigation prorides 
more than four times the deterrence of the criminal fines.®® 


54. 5*^6 Table 1 supra Part IV.A. 

55. Table VI Appendix 1. 

56. This ratio might need to be acljusted for net present value because government 
fines occur more quickly than private recoveries, but such an adjustment would be small 
and would not allect our conclusions. We also note that we are comparing the deterrence 
effect of United States government criminal efforts to private litigation, and we do not 
consider the effect of fines imposed by foreign governments. We are grateful to John Con- 
nor for rai.dng the, sc issues. Profc.ssor Jonathan Raker raises the po.s.dbility that potential 
cartelists could, depending upon the information known to the various parties in a market, 
take the possibility they will have to pay damages into account when they set their prices. 
To the extent this occurs often, it would greatly complicate the optimal deterrence analy- 
sis. Jonathan B. Baker, Pnvate Information and the Deterrent Effect of Antitrust Damages Reme- 
dies. 4J.L. Econ. Sc Org. 385 (1988). 
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It is atgualjle, however, that it wotild be mot e appiopriate to com- 
pare the actual criminal fine total only to those cases in onr Sttidy that 
did result in a criminal fine or prison sentence. This way we would be 
certain that the compared cases would be of the same t>pe as the ones 
that contributed to the DOJ fine total. As Table 11 shows, the same 
antitrust \ioladons that resulted in some criminal penalties to the af- 
fected cartels also gave rise to private cases that caused payouts to vic- 
tims that totaled between $6,171 and $7,521 billion. 

Regardless of which figure we use, we may safely conclude lhal 
the private cases provided far more deterrence than the criminal anti- 
trust fines. Even the lowest figure of $6,171 billion in private payouts is 
significantly greater than the total for criminal fines of $4,232 billion 
and, as noted, the total private enforcement figure for the forty stud- 
ied cases®® was more than four times as large. 

Prosecudoris by the DOJ also result in prison sentences, and these 
of course signincantly deter illegal activiiv as well. If we want to fairly 
compare the deterrence effects of private andtrust enforcement with 
that by the government, we must take prison time into account. Even 
when we do, however, the deterrence effect of private enforcement is 
far greater than the deterrence effect of the DOJ’s criminal 
prosecutions.®'^ 

Since 1990, criminal antitrust prosecutions by the DOJ have re- 
sulted in sentences that aggregate to 428.6 years of prison time.®° 
There is, unfortunately, no objeedve way to compare the deterrence 
effect of time spent in prison to the deterrence effect of a criminal 
fine, and different people would trade off jail and fines in different 
ways. Any “average” figure used to equate the two necessarily is specu- 
lative and arbitrary. 


57. SeeTdble 11 m/ra Appendix I. 

58. An noted earlier, this Study’s analysis did not include many large and significant 
private enforcement actions. Nor does our analysis attempt to set a value to the public of 
irnportani precedents that were established by either private or government cases. Interest- 
ingly, Professor Calkins’s analysis shows that thirty of the forty-five most important prece- 
dents decided since 1977 have come from private litigation. See Calkins, sttpra note 42. 

59. Our analysis does not take into account injunctive relief, whether obtained by the 
DO} or private litigation. It is unclear how this additional con.sideration might alter the 
comparison, if it would at all. 

60. Table 12 myra Appendix 1. 

61. Seejoseph C. Gallo et 3\., D^artmeni of Justice Antih-ust Enforcement, 1955-1997: An 
Empirical Study, 17 Rev. Indus. Org. 75, 128 (2000), for a brief discussion of the literature 
comparing the deterrence elfects of tines and imprisonment, llie authors mention ten 
different analyses that compare or discuss the tradeoffs between fines and imprisonment. 
Id. 
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We note, however', scholarship by two tlistinguished teams of 
economists that attempted to “value” jail incarceration in this context. 
A 1988 ardcle by Professors Howard P. Marvel, Jeffr)' M. Netter, and 
Anthony M. Robinson equated a fine of $25,000 to a month in jail for 
an antitrust offense. Adjusting their esdmate of $300,000 per year 
for inflation would mean equating a year in jail to sligfitly less than 
$600,000 today.®® Similarly, a 1994 article by Professors Kenneth 
Glenn Dau-Schmidt, Jo.seph Gallo, Gharles Parker, and Joseph 
Graycraft equated a year in jail with a fine of $1 million.®^ If this esti- 
mate were adjusted for infladon, it would be almost $1.5 million 
today.®® 

Under the consei'vative assumpiion that a sentence (not the ac- 
Itial lime served®®) of a year of incarceraiion has ihe same deterrence 
effect as a $5 million fine,®®' the collecdve 428.6 years of jail sentences 
received by antitrust defendants would be the equivalent of $2,143 
billion in criminal fines. 

Since the total DOJ criminal aniitrtisi fines during this period 
were approximately $4,232 billion, the total deterrence effect of the 
DOJ criminal fines and prison sentences together, since 1990, has 
been approximately $6.4 billion. This is far less than the more than 


62. Howard P. Marvel er. al., Pne/^ Fixing and Chnl T)amages: An Eronomic Analysis, 40 
Sian. L. Rev. 561, 573 (1988). The article appeared in the February 1988 issue, so we 
assume they were ii.sing 1987 dollar.-?. 

63. The Bureau of Labor Statistics Consumer Price Index inflation calculator equates 
$300,000 in 1987 to $547,570 in 2007. They do not have a figure for 2008. See Bureau of 
Labor Statistics, Consumer Price Index Inflation Calculator, http://data.bls.gov/cgi-bin/ 
cpicalc.pl (last visited Apr. 7, 2008). 

64. See Kenneth Glenn Dau-Schmidt et ah, CriminaJ. Petmlties Under the SheroMn Act: A 
Sltidy uj Ltizv and Ecunmnics, 16 Res. L. & Egon. 25, 58 (1994). 

65. The Bureau of Labor Statistics Con.sumer Price Index inflation calculator equates 
$1,000,000 in 1994 and $1,399,070 in 2007. This calculator does not include figures for 
2008. See Bureau of Labor Statistics, supra note 63. Professors Dau-Schmidt et al. were using 
1982 data for much of their paper’s analysis. If they [rieant their valuation of a year in jail to 
be expressed in 1982 dollars, .since $1,000,000 in 1982 dollars is the equivalent of 
$2,148,620 today, perhaps it would be fair to ascribe this higher figure to them. Dau- 
Schmidt et al., supra note 64. 

66. The DOJ reports only the amount of time to which defendants are sentenced. See 
Table 12 in/ra Appendix I. We do not know how much of this time defendants actually 
served. Because our calculations use incarceration sentences rather than actual incarcera- 
tion times, our methodology implicitly values incarceration time as being worth much 
more than the nominal figures used in our calculations. Moreover, we treat various forms 
of confinement, including house arrest, as equivalent to incarceration. This no doubt over- 
states the deterrence effect of the DOJ’s efforts. 

67. We believe that the deterrence effect of being sentenced to a year of confinement 
is likely significantly less than $5 million, but we make this very high assumption because 
we do not want to select a figure that reasonably could be criticized as being too low. 





174 


Spring 2008] BENEFITS FROM PRIVATE ANTITRUST ENFORCEMENT 897 


,|I8 billion total defendants paid to victinis in the forty cases we 
studied.®® 

Indeed, even if we used $10 million for the equivalent value of a 
year’s imprisonment (an esiimate we believe is much loo high), the 
value of DOJ sanctions would total only $8.5 billion, less than half the 
amount recovered by private plaintiffs in the cases we studied. 

Allhough the above figures can be analyzed in several different 
ways, it is safe to conclude that private enforcement is significantly 
more effective at deterring illegal behatior than DOJ criminal anti- 
trust suits. We did not expect that our project wnuld show this result. 

C. Private Antitrust Litigation Does Not Just Follow Criminal 

Government Enforcement 

While we certainly w’ere aware that private antitrust cases often do 
not follow from government investigations, we were somewhat sur- 
prised at the high representation of private actions that were filed in 
the absence of government cases or that significantly expanded the 
relief obtained tluotigh government enforcement alone. It is espe- 
cially interesting that of the total amount recovered almost half — at 
least forty-three to forty-seven percent; $7,631 to $8,981 billion — came 
from the fifteen cases that did not follow federal, State, or EU govern- 
ment enforcement acdons.®^ For each of the cases listed in Table 3, 
the private plaintiffs completely uncovered the violations, and initi- 
ated and pursued the litigation, with the government following the 
private plaintiffs’ lead or playing no role at all. Another $4,212 billion 
came from cases with a mixed private/public origin.^® 


68. We have not adjusted either the DOJ figures or the private recoveries for inflation. 
In light of the robustness of our comparison, however, doing so should not make a differ- 
ence in our conclusions. 

69. For conduct that gave rise to both government and private litigation, we tried to 
untangle cause and effect as accurately as possible. For many cases our researchers spent 
dozens of hours on this issue alone. However, because government investigations can pro- 
ceed for many months or even for years before the enforcers file suit, their records are 
confidential, and the enforcers typically do not reveal or discuss their investigations or 
what piece or body of evidence prompted them to file suit, we could not always make 
definitive classifications. 

70. See Table 5 infra Appendix I. For example. In re Polypropylene Carpet Antitrust Litiga- 
tion, 93 F. Supp. 2d 1348 (N.D. Ga. 2000), started as a result of a different private antitrust 
suit, which led to a government investigation in the polypropylene carpet market, that in 
turn led to the private litigation analy'zed in this Study. See Table 5 infra Appendix I for 
other examples. 
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Table 3: Private Litigation Not Preceded by Government Action 


Case 

Recovery ($ miUiom) 

Augmentin 

91 

Buspirone 

220 

Cardizem 

110 

Taxol 

66 

Caldera 

275 

Commercial Explosives 

77 

Conwood 

1,050 

Microcrystalline Cellulose 

50 

NCAA 

74 

NASDAQ 

1,027 

Lease Oil 

193 

Paxil 

165 

Relafen 

250 

Remeron 

75 

Vitamins 

3,908 to 5,258 

Total 

7,631 to 8,981 


Note: In some cases we have not been able to determine whether private 
or public action came first, or arose simultaneously or in a mixed fashion. We 
did not include these cases in this Table. Some private cases were uncovered 
as a result of a government investigation into a different conspiracy, but we 
excluded these cases fi'orn this Table as well. 

There also were cases w'hose origin we could not definitively as- 
certain. In many of these cases, only the private actions achieved a 
successful result. Still other private cases followed a government inves- 
tigadon, but provided signiticandy greater relief than the government 
action (if, indeed, the government brought it), expanded the scope of 
inquiry and claims, or obtained relief against parties not included in 
the government acdons.^^ Moreover, the fourteen private cases that 
also involved criminal fines from government prosecudons recovered 
a total of $6,171 to $7,521 billion for vicdms.'^® 

Thus, not only were many cases not follow-ons, luit many of these 
cases arose and proceeded in a wide and unpredictable range of ways. 


71. See Lande & Davis, supra note 43, at 77—87 {El Paso case summary). 

72. See Table 6 infra Appendix I. For example, in Linerboard, the FTC charged one 
tirm with a unilateral \iolation of Section 5 of the Fl’C Act, but the private case involved an 
entire alleged cartel. 

73. 57c Table 11 m//<z Appendix 1. 
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often involving a complex inteiplay between the fedetal goveiinnent, 
States, and variotis classes of private plaintiffs. Indeed, there might be 
a very complicated general interaction between public and private an- 
titrust enforcement. It could well be the case that private victories or 
losses in one type of case (c.g., bundled rebate cases or prcdatoiw pric- 
ing cases) affect similar or related government cases in different in- 
dustries, or vice versa. For this reason it is possible that curtailing 
privale liligalion mighi. undermine anliirusl enforcemeni in ways lhal 
would be extremely difficult to predict. 

D. Types of Plaintiffs That Recovered: Direct Purchasers, Indirect 

Purchasers, and Competitors 

Of the total $18,006 to $19,639 billion in recoveries we analyzed, 
$12,088 to $13,438 billion, in thirty-two cases, was recovered by direct 
purchasers; $1,815 billion, in six cases, was recovered by indirect pur- 
chasers; and $4,028 to $4,311 billion, in six cases, was recovered by 
competitors. This means that diiect purchasers obtained roughly 
sixty-seven to sixty-eight percent of the total recoveries we studied. 
This also means that indirect purchasers only recovered nine to ten 
percent of the total; less than one-sixth as much as direct purchasers. 


Table 4: Recoveries by Category of Plaintiff 


Direct 

Indirect 

Competitor 

Case 

Result 

Case 

Result 

Case 

Result 

Augmenliii 

62 

Auginenlin 

29 

Conwood 

1,050 

Lysine 

50 

Lysine 

15 

Sun 

700 

Aticrion 

Houses 

452 

Vitamins 

1 

204 

Real- 

Networks 

478 to 
761 

Automotive 

Refmishing 

106 

Paxil 

65 

Caldera 

275 

Buspirone 

220 


75 

IBM 

775 

Cardizem 

110 



Netscape 

750 

DR.A1VI 






Citric Acid 






Flat Glass 

121 

1 




Fmetose 

5.31 





Graphite 

Electrodes 

47 






74. Table 4 infra. 
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Insurance 

36 





Linerboard 

202 





M i CTO cr}’stal lin e 
Cellulose 

50 





Oil Lease 

19.3 





Paxil 

100 





Platinol 

50 





Polypropylene 

Carpet 

50 





Relafen 

175 





Specialty Steel 

50 





Terazosin 

74 





Urethane 

73 





Visa/ 

MasterCard 

3,383 





Vitamins 

3,704 to 
5,054 





NASDAQ 

1,027 





Sorbates 

96 





Drill Bits 

53 





Commercial 

Explosives 

77 





Remeron 

75 





Rubber 

Chemicals 

268 





Taxol 

66 





Airline Tickets 
Commission 

86 





Total 

12,088 to 
13,438 


1,815 


4,028 to 
4,311 


Note: The El Paso settlement was recovered mostly, but not entirely, by 
indirect purchasers. We have not been able to segregate the small amount of 
recover}' by direct purchasers. 

In addition, it should be noted that NCAi^^ involved a monopsony by direct 
purchasers. The Airline Tickets Commisstoji^^ case also involved collusion by buyers. 


75. Law V. NatT Collegiate Athletic Ass’n, 134 F.3d 1010 (1998). 

76. In re Airline Ticket Comm’n Litig., 1996 U.S. Dist. LEXIS 20361 (D. Minn. Aug. 
12, 1996). 
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E. Types of Cases: Per Se and Rule of Reason 

Fourteen of the forty cases dealt with conduct that was governed 
solely by the rule of reason, which netted at least a combined $8,182 
to $8,465 billion for victims.'^'^ In addition, of the tw'enty-five per se 
cases, three {Insurance, Airline Ticket Commission, and Cardizem) did 
not involve the traditional, hard-core per se categories of naked price 
fixing OT bid ligging. Two other cases involved both per se and rule of 
reason claims.'^® We would have predicted that a higher percentage of 
the forty cases followed directly from hard-core per se offenses. Fur- 
ther, and perhaps not surprisingly, all but six of the cases w'ere class 
actions.^® 

F. Non-Monetary Relief 

Some of the cases w'e analyzed also involved substantial non-mon- 
etaiy relief. For example, one case generated coupons, fully redeem- 
able in cash if not used for five years (however, to be very' conservative 
we did not count any part of this as a “cash” rccovcry).«i Another case 
resulted in a $125 million rate reduction for consumers (we did not 
count this reduction in our benefits toial).®^ Some cases involved ex- 
tremely useful cy pres grants.®* Many other cases restructured indus- 
tries in ways that, according to the judge presiding over the litigation, 
provided improv^ements for competition even more beneficial than 
the monetary' relief they conferred on the plaintiffs (even in cases 
where that monetaiv relief was quite large). For example, the Visa/ 
MasterCard case was settled in April 2003 for “$3,383,400,000 in com- 


77. I’able 8 myra Appendix 1. 

78. Table 9 Appendix 1. 

79. I’able 10 myi« Appendix 1. 

80. Although we did not intend thi.s Study to focus particularly upon class action liri- 
galion, the requireineiit ol court approval of class actioii seLtleiiienLs enabled us to obtain 
information that often is not available in individual settlements, the terms of which often 
are coniidential. Final verdicts are, of course, publicly available for individual cases, but 
these are rare in the antitnLst field. Connor 8c Tande, supra note 22, at .51 ?> app. at 565. 

81. See Lande 8c Davis, supra note 43, at 13—18 {Auction House case summaries). These 
coupons traded for a value that reflected their discounted present value. Id. at 18. They 
also comprised twenty percent of the legal fees paid to the prevailing attorneys, who said 
that they will redeem them for cash after the expiration of the mandatory five year period. 
Id. 

82. See id. at 77-87 {El Paso cttrc. summary). 

83. See, e.g., id. at 110 (Insurance case summary). This case resulted in a cash settle- 
ment with a creative remedy that: (i) funded the development of a public entity that pro- 
vides risk management, education, and technical services to small businesses, public 
entities, and non profits; and (ii) funded the States for development of a risk database for 
municipalities and local governments. Id. 
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pensatoi y l elief, jiliis addidoTial iiijuiictive relief valued at $25 to $87 
billioti or more.”®"* Similarly, iVASM (7 decreased the spreads received 
by market makers,®® the Insurance litigation eliminated restrictions on 
insurance policies,®® and NCAA eliminated caps on pay to college 
coaches.®^ Further, the generic drug cases — Buspirone, Cardizem,^^ 
Oncology (Taxol),'^ Relafen,'^^ Rememnp"^ and Terazosird’^ — discouraged 
collusion between brand name and generic drug manufactuiers, sav- 
ing consumers many millions, perhaps even billions, of dollars in 
lower cost drugs. 

G. Awards of Attorney’s Fees 

An analysis of the attorney’s fees awarded in these cases prorides 
a more interesting and complex picture than is generally recognized. 
The amounts awarded varied, of course, based in large part upon the 
opinion of the prcsidingjudgc about the quality of the legal represen- 
tation, the risks involved, and the success of the case. In a significant 
number of cases, the courts determined ihai ihe exemplary work of 
counsel and other factors warranted an award of one third of the re- 
covery.®® In other cases, particularly those involving recoveries of 
more than $500 million, counsel requested, and the court awarded, a 
much smaller percentage of the fund.®® A point rarely appreciated is 
that plaintiffs’ counsel often exercised significant self-restraint in 


84. Wal-Mart Stores, Inc. v. Visa USA Ma.sterCard Int’l, 596 F.5d 96, 117 (2d Cir. 
2005). 

8.5. S<?(?I,ANDF, ^ Davts, supra note 4.5, at 1.51-.54 (NASDA(lc?)SC. .summary). 

86. See id. at 110-13 {Imurunce czse sunimary). 

87. See id. at 1 .5.5-.59 {NCAA ease .summary). 

88. In re Buspirone AntitiusL Lilig., 185 F. Supp. 2cl 340 (S.D.N.Y. 2002); In re Bus- 
pirone Patent Pitig., 185 F. Supp. 2d .56.5 (S.D.N.Y. 2002). 

89. In re Cardizem CD ^‘Yntitrust Litig., 105 K. Supp. 2d 682 (K.D. Mich. 2000), aff’d^ 
552 F.5d 896 (6t.h Cir. 2005). 

90. Vista Healthplan, Inc. v. Bristol-Myers Squibb Co., 266 F. Supp. 2d 44 (D.D.C. 

2005). 

91. In re Relalen Antitiust Litig., 346 F. Supp. 2d 349 (D. Mass. 2004). 

92. Jn reRemeron Antitni.st T.itig., 2005 U.S. Di.st. LEXIS 27015 (D.N.J. Nov. 9, 2005). 
95. In re Terazosin Hydroclilori'de, 352 F. Supp. 2d 1279 (S.D. Fla. 2005). 

94. See Lande Sc Davis, supra note 43, at 31-39 (Buspirone case summary), 45-55 
{Cardizefm case summaiy), 155—60 {Oiicidogy (Taxd) case summaiy), 183-92 {Relajen case 
summary), 195-98 {Remeron case summaiy), and 212-20 (Terazosin case summary); see- also 
Table 7C m/ra Appendix I. 

95. Table.*? 7A and 7B show that, for the thirty ea.se.s where we wmre able to a-scertain 
the attorney’s fee percentage, nine cases involved an aw^rd of a third of the recover)^ and 
eight cases involved an aw^ard of thirty to thiny-two percent of the recoveiyc See Tables 
7A-B Appendix I. By contrast, three of the live actions recovering more than $500 
million resulted in attorney’s fee awards of only five to seven percent. Id. 

96. Id. 
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these cases — the amoiiiit of the award reflected a request by class 
counsel of a relatively small percentage of the fund.®^ And, of course, 
an analysis of the fees awarded in these successful cases does not re- 
flect others in which private counsel lost, recovered nothing for their 
time, and received no compensation or reimbursement for their sub- 
stantial expenditures, often including hundreds of thousands of dol- 
lars in expert witness fees and other costs.®® 

H. Judicial Praise for Plaintiffs’ Counsel 

In the cases wc analyzed, the Judges generally expressed great sat- 
isfaction tvitlt tlie efforts of the plaintiffs’ counsel tfiat appeared 
before them. For example, in her opinion approving the final settle- 
menl in i.he direci purchaser Cardiztrm, case,®® Judge Nancy G. Ed- 
munds awarded class counsel their full request of attorney’s fees — 
thirty percent of the total recover^' of $110 million — nodng that the 
award was justified by their “excellent performance on behalf of the 
Class in this hotly contested case.’’^®® 

Similarly, the Honorable Michael M. Mihm, the judge who over- 
saw the Fructose litigation,'®' repeatedly praised class counsel. 

I’ve said many times during this litigation that you and the attor- 
nc>'s who represented the defendants here are as good as it gets. 

Very professional .... You’ve always been cutting to the chase and 
not wasting my time or each others’ time or adding to the cost of 
the litigation. And this was very difficult litigation .... Skill and 
efficiency of the attorneys. .As good as it gets. Complexity and dura- 
tion of tire litigation. It was veiy complex. We made some new law 
on more tlran one occasion . . . . 1 ®® 


97. In FI Paso, for example, plaintiffs’ eonnsel received .six percent of the common 
fund as an attorney's tee award, but that was the amount that they requested. See Lande & 
D.av'ts, supra note 4.S, at 77 {FJ Paso case summary). 

98. In considering an appropriate contingent lee award, it is necessaiy to take into 
account the high proportion of contingent fee eases that do not result in any award to the 
attorneys. Unlike defense attorneys, who are normally paid by the hour, a system of contin- 
gent fee.*? depends upon a portfolio of cases where the small number of large w'nners 
offsets the large number of cases in which there is a small fee, or no fee at all. 

99. In re Cardizem CD i\ntitrust Litig., 332 F.3d 896 (6th Cir. 2003). 

100. Order Granting Sherman Act Class Plaiiitills’ Motions for Final Approval of Settle- 
ment, Plan of Allocation and Sherman Act Qass Counsel’s Joint Petition for Attorney’s 
Fees, Reimbursement of Expenses, and Incentive Awards for Named Plaintiffs at 21, In re 
Cardizem CD Antitni.st Litig., 10.5 F. Siipp. 2d 682 (E.D. Mich. 2000), affd, 332 F..^d 896 
(6th Cir. 2003). 

101. In re High Fructose Corn Syrup Antitrust Litig., 936 F. Supp. 530 (1996). 

102. Lranscript of Record at 45—46, in r^High Fructose Corn Syrup Antitrust Litig., id. 
(No. 95-1177). He accordingly awarded class cotmsel twenty-five percent of the settlement 
fund in fees, in addition to costs, the precise amount that class counsel requested. Id. 
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Chiefjudge Thomas Hogan in one of the vitamins cases stated in 
his opening remarks to the jury pool; “[TJhis is a very challenging and 
interesting case . . . involving, I think, some of the finest business liti- 
gating lawyers or litigadon-type lawyers in the country that are before 
you that you will have the privilege to listen to.”'"'' After the jury' re- 
turned a verdict of $49.5 million in damages for the class plaintiffs, 
Chiefjudge Hogan thanked the jurors for their service and stated: 
“ [T] his is a serious case, and you had the pleasure of having very ex- 
cellent lawyers on both sides appear before you.”'"^ 

V. Conclusion 

The distinedve system of private enforcement we have in this 
country is substandally underappreciated. Congress’s venerable “pri- 
vate attorneys general” idea'"'’ has produced tremendous benefits for 
the United States economy — for consumers and for businesses of all 
sizes. Private antitrust enforcement is virtually the only way that vic- 
tims of anticompetitive behavior can obtain redress: in the cases w'e 
studied, lawbreakers or alleged lawbreakers were forced to return ap- 
proximately $18-$20 billion to victimized consumer and business pur- 


103. Transcript of Record at 25:1-0, In Vitamins Antiliust Litig. v. BASF AG, 2004 
U.S. Dist. TEXTS 6869 (D.D.C. Apr. 2, 2004). 

104. Id. at 1520:8-10. There are numerous other examples of compliineiitaiy remarks. 
The judge in Automotive Refinishing Paint noted that “[p]laintiffs’ counsel have repeatedly 
demonstraLed their skill in managing” the litigation, hi re Auto Reiinishing Paint Antitrust 
T.itig., 2004 U.S. Di.st. T.EXIS 291 62, at *20 (E.D. Pa. Oct. 1 3, 2004) . The court in Buspirone 
stated, “Let me say that the lawyers in this case have done a stupendous job.” Milberg, LLP, 
Why Milberg?, http://\vww.milbcrgwcis.s.coiTi/whymilbcrg/whymilbcrg.aspx?strNav=fir. . . 
Nav&;Page=/linii/Iirm.aspx (last visited Apr. 7, 2008) (citing Final Approval Hearing rran- 
script at .34:2-3, in re Buspirone Patent Titig., 185 F. Supp. 2d .36.3 (S.D.N.Y. 200.3)). Califor- 
nia Attorney General Bill Lockyer praised private counsel in El Paso., noting they “were well- 
financed and expert litigators, bringing particular credibility to the [settlement] negotia- 
tions,” and stating, “Class counsel were cmcial to bringing | the settlement! to fmition.” 
Lande Sc Davis, supra note 43, at 87 (El Paso CTiiSC summary). The court in LinerboardvaTudc 
repeated coiiiments to the effect that “the lawyering in the case at every stage was superb.” 
In re l.inerboard .Antit.nist Litig., 2004 WT. 1221.350, at *6 (E.D. Pa. June 2, 2004). The 
court in Relafen lauded “the exceptional efforts of class counsel” and pointed out that the 
settlement was “the result of a great deal of very' fine lawyering on behalf of the parties.” In 
re Relal'en Antitmst Litig., 231 F.R.D. 52, 80 (D. Mass. 2005). l lie court in Remaron noted 
that “[t]he settlement entered with Defendants is a reflection of Class Counsel’s skill and 
experience.” In re Remeron Direct Purchaser Antitrust Litigation, 2005 U.S. Dist. LEXIS 
2701.3, at *.37 (D.NJ. Nov. 9, 2005). 

103. The federal antitrust laws permit a priv'ate right of action, awarding treble dam- 
ages as well as attorney’s fees to successful plaintiffs. 15 U.S.C. § 15 (2000). By establishing 
this framework, designed to encourage victims to sue violators, these laws create “private 
[AJttorneys [GJeneral," providing incentives to pursue private litigation in the public inter- 
est. Hawaii v. Standard Oil Co., 405 U.S. 251, 262 (1972). 
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cliasers. Moie tlian $6 billion of this othei wise would have leniained 
in the hands of foreign lawbreakers. 

Private enforcement also deters andcompetitive behavior signifi- 
cantly. Indeed, the forty studied cases helped deter anticompetitive 
behavior more than all the criminal fines and prison sentences im- 
posed in cases prosecuted by the DOJ during this period. Moreover, 
almost half of the studied violations or alleged violations were uncov- 
ered solely by private counsel, and in many other cases, private coun- 
sel played a large role in uncovering and proving ihe oUense. 

These private attorneys general — lawyers representing businesses, 
farmers, individuals, or classes of consumers w'ho believe they have 
been injured by anduust violations — often work thousands of hours 
and lay out millions of dollars in the course of prosecuting antitrust 
litigation, time and costs which are reimbursed only if they previul. 
Their w'ork has saved dte United States taxpayer tremendous sums in 
enforcement costs by shifdng the enormous burdens and risks of liti- 
gating against sophisdeated, well-financed lawbreakers to private 
plaintiffs’ counsel. Private enforcement has often subsdtuted for fed- 
eral and state acdon endrely when government did not act at all or 
did not achieve meaningful results. Private acdons have also comple- 
mented governmental enforcement in many sititations where the gov- 
ernment investigated, prosecuted, and imposed penaldes, but was 
unable to compensate private viedms for the harms they suffered as a 
result of antitrust violations. Private antitrust enforcement has also re- 
structured many industries in ways that have improved efficiency and 
competidveness, redounding to the benefit of consumers, the affected 
industries themselves, and tlie economy as a whole. 

In fact, there are many reasons to believe that these private anti- 
trust acdons complement government enforcement of the antitrust 


106. As Irwin Stelzer observed. 

An army of private enforcers, enlisting help from attorney-entrepreneurs free to 
accept cases on a contiiigency fee basis, freed of “loser pays” obligations, is an 
important .supplement to tho.se limited resources. In America, the number of pri- 
vate actions brought under the antitrust laws historically had exceeded by ten 
times the number brought by the government. True, many of these follow .suc- 
cessful government-initiated actions, but it is also true, according to the estimate 
of one scholar, that some 80% of court decisions e.stablishing important princi- 
ples (not all of which I find agreeable, I might add) in the competition policy 
area have resulted from private actions. 

Irwin Stelzer, Notes for Talk at Workshop on Private Enforcement of Competition Law 
Sponsored by Olfice of Fair ITading: Implications for Productivity Growth in the Economy 
2 (Oct. 19, 2006), (znittp://stelzerassoc.com/Speeches/Implications%20for%20 

Productivity%20Growth%20in%20tfae%20Economy%200Fr%200ct%2019, %2006.pdf. 
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laws ill impoTtant ways. Indeed, private enfoicenient may be every lilt 
as essential as public enforcement. As a practical matter, the govern- 
ment cannot be expected to do all or even most of the necessar)' en- 
forcement for various reasons including: budgetary constraints; 
undue fear of losing cascs;i“ lack of awareness of industry condi- 
tions;''^^ overly suspicious views about complaints by “losers” that they 
were in fact victims of anticompetitive behavior;"" higher turnover 
among governmeni altorneys;'" and the unforlunate, bul undenia- 
ble, reality that government enforcement (or non-enforcement) deci- 
sions are, at times, politically motivated.'"* One would expect a 


107. This is especially tme in the current climate of tight federal budgets. Critics of 
private eiiforceiiierit never explain where, if piivate actions were abolished, the substantial 
amount of money would come from to replace the resource? that otherwise would be spent 
by the private enforcers. Nor do they discuss the deleterious effects on deterrence and 
victim compensation that curtailing private enforcement would bring. 

108. Professor Calkins notes: 

Governmental agencies also hesitate to litigate because of fear of defeat. Court- 
room setbacks can demoralize agency staff, raise questions in the eyes of observ'- 
ers, and impose political costs. Few agency annual reports boast about the well- 
fought loss, and, in an era in which governmental accountability is fashionable, it 
is challenging to characterize losses as accomplishments. All too often, agencies 
worry about their win rates. . . . [T]he Federal Trade Commission ("FTC”) and 
the Antitrust Division of the Department of Justice boast about the rate at which 
merger challenges are successfully resolved; and general counsels who are nomi- 
nated for higher office like to claim that their agency won a high percentage of its 
cases. Eveiy’one wants a good batting average. Unfoitunately, a single loss can 
ruin a good batting average compiled with few at-bats. It is one thing to lose one 
of many cases; it is considerably more devastating to lose a third, half, or more of 
one’s cases. 

Stephen Calkins, In Praise uj Anlilrusi Liligalion: The Second Annual Bernslein Lechire, 72 St. 
John’s L. Rf,v. 1, .5-6 (1998) (citations omitted). 

109. “Private parties operating in the real markets . . . [will] act on the reality they 
confront.” Stelzer, supra note 106, at 4. “The administrators of our antitrust laws . . . might 
not feel competent to tell what sort of pricing practice is exclusionary or predatory. But the 
victims most certainly can.” Id. at 5. 

110. Of course, many do not believe this. “[W]ho better to argue that . . . [certain 
conduct is anticompetitive] than a competitor, injured by illegal anticompetitive practices, 
convensant in the technical jargon, on the .sharp edge of customer relations, well informed 
of the details and consequences of the dominant firm’s practices.” Id. at 5-G. 

111. The largest antitrust cases often last for five to ten years. The government often 
has trouble retaining a well-qualified team for this long a period. Private firms, by contrast, 
often are able to retain relatively intact teams for longer periods. 

112. Stelzer noted: 

A less obvious but equally important rea.son that private enforcement is ,so impor- 
tant is that it is free of direct political influence. In America, administrations 
come and go, some more given to a jaundiced view of the activities of dominant 
firms than others, witness the soft settlement worked out with Microsoft when the 
Bush administration took office and control of the Department of Justice, and its 
current disinclination to file any Section 2 cases. 
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vigorous private antitrust tegime, tlien, to confer significant fienefits 
over and above those conferred by a system reliant solely upon gov- 
ernment enforcement. 

Moreover, under l.he ciirrenl legal syslem il is sinking ihal nol 
only is the conduct that results in criminal antitrust violations greatly 
under-deterred, but there is simply no good way for the government, 
by itself, to optimally deter most conduct that is illegal but does not 
give rise to criminal penaldes. 

The anticompetitive conduct that does give rise to criminal anti- 
trust violations currendy occurs far too frequently and is almost cer- 
tainly significantly underdeterred"® — even factoring in the effects of 
the present system of private lidgadon. A fordori this conduct would 
be even more underdeterred if private litigation were eliminated or 
substantially curtailed. 

The effects of any significant curtailment or repeal of private 
rights of action on conduct that docs not result in criminal violadons 
might, however, be even more inimical to the public interest. As a 
remedy for this conduct divestiture, as a practical matter, almost never 
occurs, and while an injunction can stop future anticompetitive behav- 
ior, it puts violators in a no-lose situation (unless there also is the pros- 
pect of private litigation). Even if defendants lose their case and have 
to stop the practices in question, an injunction alone would permit 
them to keep the fruits of their past anticompetitive behavior. Opti- 
mal deterrence under the current regime is not possible without the 
prospects of private litigation. 

Indeed, private litigation actually docs a better job than the gov- 
ernment in advancing the primary goal of the government’s enforce- 
meni program; deterring illegal corporate behavior. The forty cases 
analyzed in this study, by themselves, provide greater deterrence 
against anticompetitive behavior than all the DOJ imposed criminal 
fines and prison sentences since 1990."'* This is remarkable consider- 


St.clzor, supra note 106, at 2; w Wtt.t.tam F. Shtjohart TT, Antitrit-tt Pot.tcy and Inter- 
est-Group Politics 56 (1990). Each oP the two antitrust agencies is subject to separate 
influences. See id. at 83, 93. The Antitrust Division is part of the executive branch, so the 
Assistant Attorney General for .■Antitrust reports to the Attorney General and, indirectly, to 
the President. See- id. at 83. The FTC enjoys the independence from direct executive con- 
trol associated with its special status, but it may be correspondingly more prone to congres- 
sional influence and interference. See id. at 93. The agency is supposed to respond to 
proper congressional oversight, but ensuring that oversight is proper is no easy task. 

113. See Lande, supra note 23; Connor &; Lande, supra note 22. 

114. See supra Part IV.B. 
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ing that these forty eases were only a portion of all pt ivate cases initi- 
ated during this period. 

Notwithstanding the substantial benefits of private atititrust en- 
forcenietit, negative assertions about the efficacy of private litigation 
have been veiw well publicized. This might be due in part to the pow- 
erful economic interests that .stand to benefit from a curtailment of 
private antitrust enforcement and, ultimately, from lax enforcement 
of the antitrust law's. 

However, the frequent and high praise from judges when they 
approved tJiese settlements, concerning both the settlements them- 
selves and the lawyers involved in bringing the tiolators to justice, be- 
lies the possibility that these cases and settlements were not in the 
public interest. It also adds to the certainty that these cases were desir- 
able and that the setdements significantly assisted the victims of anti- 
trust offenses. Moreover, the amount of these setdements is far 
greater than the cost of defending litigation — suggesting that defend- 
ants were responding to a real risk of liability in agreeing to pay dam- 
ages rather than meiely seeking to avoid the cost of the litigation 
itself. 

In contrast to negadve asserdons about private antitrust enforce- 
ment, the benefits of ptivate enfoicement tend to be underreported 
and underappreciated. They deserve much more public attention and 
acknowledgement. This Study is a first step toward recognizing those 
benefits empirically. 

Because our cases were not randomly selected, it is difficult to 
generalize from our conclusion.s. Our sense is that our results would 
hold up if a larger or random sample were examined, and it is our 
hope that our project will encourage future researchers to test our 
sample’s validity against different and larger data bases. However, to 
the extent these conclusions are likely to be representative, they 
should be helpful for antitrust policymaking.ns 


115. Moreover, this Study focii.sed only on successful private actions. One of this 
Study’s major shortcomings is that it ignored meritorious antitrust cases that the private 
bar did not pursue. It is possible that for every successful antitrust case, there was another 
case where victims suffered significant losses that never were recovered, whether because 
damages were too small to warrant a private action, because denial of class certification 
rendered such a prosecution impractical, or for some other reason. These cases might well 
have aided victims of illegal behavior if they had been viable. Our Study could not, of 
course, measure the benefits of these never-brought cases, and for this reason might signif- 
icandy understate the harms to consumers and the economy from antitrust violations. 
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Appendix I 

The following tables prowde a summary of key information about 
the antitrust cases included in this Study, All results were rounded to 
the nearest million dollars; 


Table 5: Cases with a Mixed Private/Public Origin 


Case 

Recovery ($ millions) 

Drill bits - jrrivate suit led to 
government investigation which 
prompted this suit 

53 

Flat (Hass - D()| invesligalion bill 
no indictment or civil proceeding 
ever initiated by government 

122 

Fructose - uncovered by 
government action, but no 
indictments 

531 

Polypropylene Carpet - conduct 
uncovered in different private case, 
to DOJ investigation, to private 
case 

50 

Urethane - grew out of a 
government investigation into a 
conspiracy involving a differeni 
chemical 

73 

Visa/MasterCard - unclear which 
investigation began first, all hough 
private action was filed well before 
government action and addressed 
different conduct. 

3,383 

Total 

4,212 
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Table 6: Private Recoveries that Were Significantly Broader 
than the Government Enforcement Action (in addition to all 
of the compensation to victims noted in Table 1) (does not 
include the cases in Table 3 that were not preceded by a 
government action) 


Case 

Reasons Why Private Remedy Was 
Significantly Broader than 
Government Remedy 

Automotive Refinishing Paint 

Government investigation yielded no 
mdictments; private cases got 
$106 million. 

El Paso 

Private plaintiffs obviated need for 
separate government acdon seeking 
monetary recovery. 

Fructose 

Government did not indict 
antitrust violators. 

Insurance 

Private plaititiffs provided coinpensation 
and contributed to restructuring of 
industry, eliminating restrictions on 
insurance and reinsurance. 

Linerboard 

Fl'C action was against one firm for 
unilateral conduct; the private case 
involved a conspiracy. 

Polypropylene Carpet 

Private plaintiffs obtained greater 
monetary' recovery' and prosecuted larger 
number of defendants. 

Relafen 

No federal case; slale governmenis 
intervened only after settlement — private 
plaintiffs provided the compensation 
to victims. 

Sun V. Microsoft 

Priv'ate plaintiffs made broader 
allegations than United States 
government action, obtained information 
tliat supported later European action, 
and protected distribution of “pure” 
Java software. 

Specialty Steel 

Private action included longer 
time period. 
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Table 7A: Percentage of Recovery Awarded as Attorney’s Fees for 
Recoveries Less than $100 Million 


CcLse ($ millions in the recovery) 

Attorney’s Fee Percentage 

Airline Ticket Commission (86) 

33.3 

Augmcntin (91) 

21.6 (weighted average of direct 
(20%) and indirect (25%)) 

NCIAA (74) 

26.8 

Remeron (75) 

33.3 

Platinol (50) 

o o o 

00.0 

Remeron (75) 

33.3 

Taxol (66) 

30 

Drill Bits (53) 

30.8 

Polypropylene Carpet (50) 

33.3 

Sorbal.es (96) 

22-33 

Terazosin (74) 

33.3 

Microcrystalline Cellulose (50) 

33.3 

Specialty Steel (50) 

30 

Lysine (65) 

7 

Commercial Explosives (77) 

30 

Graphite Electrodes (47) 

15 


Table 7B: Percentage of Recovery Awarded as Attorney’s Fees for 
Recoveries Between $100 Million and $500 Million 


Case ($ millions in the recovery) 

Attorney’s Fee Percentage 

Automative Refmishing Paint (106) 

32-33.3 

Buspirone (220) 

33.3 

Cardizem (110) 

30 

DR.AM (326) 

25 

Elat Glass (122) 

32 

Linerboard (202) 

30 

Oil Lease (193) 

25 

Paxil (165) 

20 & 30 

Relafen (250) 

33 
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Table 7C: Percentage of Recovery Awarded as Attorney’s Fees for 
Recoveries Exceeding $500 Million 


Case ($ millions in the recovery) 

Attorney’s Fee Percentage 

Visa/MasterCard (3,383) 

6.5 

Auction Houses (552) 

5.2 (plaintiffs’ attorneys got 20% of 
their fee in coupons — the same 
percentage that class members got 
of their recovery in coupons) 

El Paso (1,427) 

6 

Fructose (531) 

25 

NASDAQ, (1,027) 

13 


Table 8: Recoveries in Rule of Reason Cases 


Case 

Recovery ($ millions) 

Augmentin 

91 

Caldera 

275 

Conwood 

1,050 

IBM 

Tt'b 

NC-AA 

74 

Netscape 

750 

Paxil - Section 2 

165 

Plalinol - Seclion 2 

50 

RealNetworks 

478 to 761 

Relafen - Section 2 

250 

Remeron - Section 2 

75 

Sun 

700 

Taxol - Section 2 

66 

Visa/MasterCard 

3,383 

I'olal 

8,182 to 8,465 


Note: Insurance, Airline Ticket Commission, Cardizem, and Buspirone 
charged per se violations, hut they were not hard-core price-ftxing or bid- 
rigging cases. Several cases charged both per se and rule of reason violations. 
They were not included in this Table. 
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Table 9: Recoveries in Per se Cases 


Case 

Recovery ($ milliom) 

Airline Ticket Commission 

T.itig;ition 

86 

Auction Houses 

4.52 (plus 100 in uncounted fully 
redeemable coupons) 

Automotive Refmishing Paint 

106 

Cardizem (direct class) 

no 

Citric Acid 

175 

Cominerdal Explosives 

77 

Conwood 

1,050 

DRAAI 

326 

Drill Bits 

53 

Flat Glass 

122 

Fructose 

531 

Graphite Electrodes 

47 

Insurance 

36 

T.ease Oil 

193 

Linerboard 

202 

Lysine 

65 

Microcr^’stalline Cellulose 

50 

NASDAQ 

1,027 

Polypropylene Carpet 

50 

Rubber Chemicals 

268 

Sorbates 

96 

Specialty Sleel 

50 

Terazosin 

74 

Urethane 

73 

Vitamins 

3,908 to 5,258 

Total 

9,227 to 10,577 


Note: The Polyfnvpylme Carpel settlement was preceded by another 
private suit that alleged both rule of reason and per se violations. 
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Table 10: Recoveries in Mixed Cases 


Case 

Recovery ($ millions) 

Buspirone 

220 

El Paso 

1 ,427 (plus 1 25 in uncounted rate 
reductions) 

Total 

1,647 


Note: While tlie plaintilTs in Buspirom alleged that the defendants’ 
patent infringement setdement was actually a horizontal market allocation 
and therefore per sc illegal, the case was settled before the court decided this 
issue. How’ever, the Cardizem. court declared a similar agreement a per se 
violation. 


Table 11: Recoveries for Cases with a Criminal Penalty as Well 


Case 

Recovery ($ millions) 

Auction Houses 

452 (plus JOO in uncounted fully 
redeemable coupons) 

Citric Add 

175 

Commercial Explosives 

77 

DRAM 

326 

Drill Bits 

53 

fructose 

531 

Graphite Electi'odes 

47 

Lysine 

65 

Polypropylene Cai'pet 

50 

Rubber Chemicals 

268 

Sorbates 

96 

Specialty Steel 

50 

Urethane 

73 

Vitamins 

3,908 to 5,258 

I'olal 

6,171 to 7,521 
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Table 12: Total United States Criminal Antitrust Fines from 
1990-2007 

The following figures are, as noted, from a variety of differenl 
sources published at different times. We found results for some years 
from some sources that contradicted results given by different 
sources, for reasons we could not determine. The figures in the fol- 
lowing tabic arc our best attempt to reconcile these sometimes con- 
flicting data sources. The totals include both corporate and individual 
fines. 


Year (Fiscal) 

Criminal Fines Recovered 
($ tnillions)^^^ 

1990 

24 

1991 

20 

1992 

24 

1993 

42 

1994 

40 

1995 

41 

1996 

27 

1997 

205 

1998 

244 

1999 

972 

2000 

308 

2001 

273 


103 


64 


141 


600 


473 


631 

Total 

4,232 


116. U .S. Dep’t of Ju^ice, Antitrust Division Workload Statistics FY 1990-1996, at 
11 (on file with author); U.S. Dep’t of Justice, An'iti'ru&t Division Worklo.\d Statistics 
FY 1998-2007, at 12, http://www.usdoj.gov/atr/public/workstats.pdf. 
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Appendix II 

The following is a list of the cases included in this Study and the re- 
searchers who analyzed themd^'^ 

1. In lie Arline Ticket ComiiTri Litig., 1996 D.S, Dist. LEXIS 
20361 (D. Minn. Aug. 12, 1996). Tara Shoemaker 

2. In re Aucdon Houses Antitrust Litig,, 164 F. Supp. 2d 345 
(S.D.N.Y. 2001), ajfd, 2002 U.S. App. LEXIS 15327 (2d Cir. July 30, 
2002); Ki'uman v. Christie’s Int’l PLC, 284 F.3d 384 (2d Cir. 2002). 
Douglas Richards 

3. Ryan-House v. GlaxoSmithKline PLC, 2005 U.S. Dist. LEXIS 
33711 (E.D. Va. Jan. 10, 2005); SAJ Distribs., Inc., v. SmithKline 
Beecham Corp., No. 2:04cv23 (E.D. Pa. filed Nov. 30, 2004) (Aiigmen- 
tin). Michael Einhorn 

4. In r« Auto. Refinishing Paint Antitrust Litig., 177 F. Supp. 2d 
1378 (E.D. Pa. 2001). Maarten Bnrggraaf & Andrew Sullivan 

5. In re Buspirone Antitrust Litig., 185 F. Supp, 2d 340 (S.D.N.Y. 
2002); In re Buspirone Patent Litig., 185 F. Supp. 2d 363 (S.D.N.Y. 
20Q2) , final settlement approval, 2003 U.S. Dist. LEXIS 26538 (S.D.N.Y. 
Apr. 17, 2003). Morgan Anderson Sc. Erika Dahlstrom 

6. Caldera, Inc. v. Microsoft Corp,, 72 F. Supp. 2d 1295 (D. 
Utah 1999). Para Shoemaker & Erica Dahlstrom 

7. In re Cardizem CD Antitrust Litig., 105 F. Supp. 2d 682 (E.D. 
Mich. 2000), affd, 332 F,3d 896 (6th Cir. 2003). Morgan Anderson 

8. In re Citric Acid Antitrust Litig., 996 F. Supp. 951 (N.D. Cal. 
1998). Bobby Gordon 

9. In re Commercial E.xplosives Litig., 945 F. Supp. 1489 (D. 
Utah 1996). Ruthie Linzer 

10. Couwood Co. V. U.S. Tobacco Co., 290 F.3d 768 (6th Cir. 
2002). Erika Dahlstrom 

11. In re Dynamic Random Access Memory (DRAM) Antitrust 
Litig., 2006 U.S. Dist. LEXIS 39841 (N.D. Cal. June 5, 2006). Erika 
Dahlstrom 

12. Natural Gas Antitrust Cases 1, 11, 111 & rV5 Sweetie’s v. El 
Paso Corp., No. 319840 (S.F. Super. Ct. filed Mar. 20, 2001); Conti- 
nental Forge Co. v. S. Cal. Gas Co., No. BC237336 (L.A. Super, Ct. 
filed Sept. 25, 2000); Berg v. S. Cal. Gas Co., No. BC241951 (L.A. 
Super. Ct. filed Dec. 18, 2000); City of Long Beach v. S. Cal. Ga.s Co., 
No. BC247114 (L.A. Super. Ct. filed Mar. 20, 2001); City of L.A. v. S. 


117. See Lande Sc Davis, supra note 43, for complete case analyses. 
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Cal. Gas Co., No. BC265905 (I,. A. Super. Ct. filed Mar. 20, 2001); Phil- 
lip V. El Paso Merchant Energ)' LP, No. CIC 7.h942.h (San Diego Super. 
Ct. filed Dec. 13, 2000); Phillip v. El Paso Merchant Energy LP, No. 
GIC 759426 (San Diego Super. Ct. filed Dec. 13, 2000) (El Paso). Erin 
Bennett & Polina Melamed 

13. In re, Flat Glass Anlitnist Lilig., 191 F.R.D. 472 (W.D. Pa. 
1999). Richard Kilsheimer 

14. In re High Fructose Corn Syrup Antitrust Litig., 936 F. Supp. 
530 (C.D. 111. 1996). Michael Freed 

15. In re Graphite Electrodes Antitrust Litig., 2003 WL 22358491 
(E.D. Pa, Sept. 9, 2003). Norman Hawker 

16. Scott Brooks, Microsoft and IBM Resolve Antitrust Issues, IBM, 
July 1, 2005 http;//www'-03.ibin.eom/press/us/en/pressrelease/7767. 
wss. Erika Dahlstrom 

17. In reinsurance Andtrust Ling., 723 F. Supp. 464 (N.D, Cal. 
1989), rev’d, 938 F.2d 919 (9th Cir, 1991), affd sub nom, Hartford Ins. 
Co. V. California, 509 U.S. 764 (1993). Maarten Burggraaf 

18. In re Linerboard Antitrusi. Lilig. {Linerhnard I), No. 1261, 
2000 WL 1475559, at *1-3 (E.D. Pa. Oct. 4, 2000); In re Linerboard 
Antitrust Litig. {Linerboard 11) , 203 F.R.D. 197, 201-04 (E.D. Pa. 2001), 
affd, In re Linerboard Antitrust Litig. {Linerboard III), 305 F.3d 145, 
147-49 (3d Cir. 2002); In re Linerboard Antitrust Litig., 321 F. Supp. 
2d 619 (E.D. Pa. 2004). Maarten Burggraaf 

19. In re Amino Acid Lysine Anuu'ust Litig., 918 F. Supp. 1190 
(N.D. 111. 1996). Maarten Burggraaf 

20. In re Microcrystalline Cellulose Antitrust Litig., 221 F.R.D. 
428 (E.D. Pa. 2004) Michael Eiidioru 

21. In re NASDAQ Market-Makers Antitrust Litig., 894 F. Supp. 
703 (S.D.N.Y. 1995). Maarten Burggraaf 

22. Taw v. Nat’l Collegiate Athletic Ass’n, 902 F. Supp. 1394 (D. 
Kan. 1995), affd, 1.34 F..3d 1010 (10th Cir. 1998). Joey Pulver 

23. Netscape Comm. Corp. v. Microsoft Corp., Chil Acuon Nos. 
98-1232, 98-1233 (D.D.C. filed Jan. 22, 2002). Andrew Smullian 

24. N. Shore Hematology & Oncology Assocs. v. Brislol-Myers 
Squibb Co., Civil Action No.:04 cv248(EGS) (D.D.C. filed Feb. 13, 
2004). Tara Shoemaker 

25. In re Lease Oil Antitrust Litig., 186 F.R.D. 403 (S.D. lex. 
1999). Stratis Camatsos 

26. Vista Healthplan, Inc. v. Bristol-Myers Squibb Co., 266 F. 
Supp. 2d 44 (D.D.C. 2003). Tara Shoemaker 
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27. Stop & Shop Siipemiarket Corp. v. SniithKliiie Reechani 
Corp., Civil Action No. O.S-CV-4578 (E.D. Pa. filed Aug. 6, 200.S); Nich- 
ols V. SmithKline Beecham Corp., 2003 WL 302352 (E.D. Pa. Jan. 23, 

2003) . Tara Shoemaker 

28. In re Polypropylene Carpet Antitrust Litig., 93 F. Supp. 2d 
1348 (N.D. Ga. 2000). Drew Stevens 

29. Settlement Agreement, RealNetworks, Inc. v. Microsoft 
Corp., No. JFM-04-968, M.D.L. Docket No. 1332 (D. Md. Oct. 11, 
2005). Norman Hawker 

30. Red Eagle Res. v. Raker Hughes Inc. {In re Drill Bits Anti- 
trust Litig.), No. 4;91cv00627 (S.D. Tex. filed Mar. 11, 1991). Ruthie 
Linzer 

31. In reRelafen Antitrust Litig., .346 F. Supp. 2d .349 (D. Ma.ss. 

2004) . Morgan Anderson & Erika Dahlstrom 

32. In reRemeron Antitrust Litig., 2005 U S. Dist. LEXIS 27013 
(D.N.J. Nov. 9, 2005). Morgan Anderson & Erika Dahlstrom 

33. In re Rubber Chemicals Antitrust Litig., 350 F. Supp. 2d 
1366 (Judicial Panel on Multidistrict litigation 2004). Ruthie Linzer 

34. In re Sorbatcs Direct Purchaser Antitrust Litig., 2002 MT. 
31655191 (N.D. Cal. Nov. 15, 2002). Joey Pulver 

35. Sun Microsystems v. Microsoft, 333 F.3d 517 (4th Cir. 2003). 
Robert Lande 

36. In re Terazosin Hydrochloride Antitrust Litig., 352 F. Supp. 
2d 1279 (S.D. Fla. 2005). Morgan Anderson & Erika Dahlstrom 

37. Settlement Agreement, Transam. Refining Corp. v. Dravo 
Corp., No. 4:88CV00789 (S.D. Tex. filed Mar. 10, 1988) (Specialty 
Steel Piping Antitrust Litigation). Ruthie Linzer 

38. In re Urethane Antitrust Litig., 232 F.R.D. 681 (D. Kan. 

2005) . Bobby Gordon 

39. Wal-Mart Stores, Inc. v. Visa U.S.A. Inc. & MasterCard Int’l 
Inc., 396 F.3d 96, 114 (2d Cir. 2005). Robert Lande 

40. In re Vitamins Antitrust Litig. (many related cases), vreJoHN 
M. Connor, The Great Global ViTAMtNS Conspiracy: Sanctions .and 
Deterrence (2008) (on file with the authors). Brian Ratner & Robert 
Lande 
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Comparative Deterrence from Private Enforcement and 
Criminal Enforcement of the U.S. Antitrust Laws 

Robert H. Lande & Joshua P. Davis' 


The purpose of this article is to determine which type of antitrust enforcement deters 
more anticompetitive behavior: the U.S. Department of Justice (“DOJ”) Antitrust Division’s 
criminal anti-cartel enforcement program or private enforcement of the U.S. antitrust laws. 
The answer to this question — and answers to related questions concerning deterrence and 
compensation issues — could have important implications for the United States, pertaining 
both to appropriate antitrust remedies and to the course of litigation of private antitrust cases. 
Those answers also could influence other nations considering either adopting or changing 
criminal penalties for competition law violations, or allowing private rights of action by the 
victims of competition law violations. 

Anti-cartel enforcement by the DOJ long has been the gold standard of antitrust 
enforcement worldwide. If a country were to have only one type of antitrust violation, surely 
it would be against horizontal cartels, and surely this law would be enforced by that country’s 
government officials. Even critics who believe that monopolization and vertical restraints 
never or rarely should be challenged almost always believe in strong anti-cartel 
enforcement.'^ People in the antitrust world disagree about many things, but it is extremely 
difficult to find responsible critics who do not applaud the U. S. government’s anti-cartel 
program.^ We strongly agree with this almost-unanimous consensus and are second to no 


1 The authors are, respectively, Venable Professor of Law, University of Baltimore School 
of Law, and a Director of the American Antitrust Institute; Professor of Law and Director, 
Center for Law and Ethics, University of San Francisco School of Law, and member of the 
Advisory Board of the American Antitrust Institute. This article in part relies upon and 
significantly extends analysis contained in the authors’ earlier joint work. Benefits From 
Private Antitrust Enforcement: An Analysis of Forty Cases, 42 U.S.F. L. REV.. 879 (2008) 
[hereinafter ^ene/its], available at 

http://Dapers..ssm.com/sol3/Dapers.cfm?abstract id~1090661 . For summaries of the 
individual case studies analyzed in this article see Robert H. Lande & Joshua P. Davis, 
Benefits from Antitrust Private Antitrust Enforcement: Forty Individual Case Studies, 
httn://pariers.ssm.co]n/sol3/papers.cfm?abstract id=l 105523 (last revised Oct. 15, 2008). 
The authors are grateful to participants in conferences sponsored by American Antitrust 
Institute, George Washington University, and also the Lear Conference, for comments and 
suggestion, and to Thomas Appel, Christine Carey, Joanna Diamond, Ken Fung and Thomas 
Weaver for valuable research assistance. 

2 See Robert Bork, The Antirust Paradox: A Policy at War with Itself 66-67 (2d 
ed. 1993). 

3 Both Democratic and Republican Administrations have made anti-cartel activity their 
highest priority. Both have succeeded wonderfully at this crucial task and for this they have 
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one in our appreciation of the DOJ’s anti-cartel activity. In terms of taxpayer dollars well 
spent, the program surely is one of the most outstanding in all of government. 

By contrast, private antitrust enforcement under the United States antitrust laws gets 
little respect and much criticism. Indeed, it is difficult to find many people other than 
members of the plaintiffs’ bar willing to say much good about private enforcement. For 
example, even moderates like FTC Commissioner Rosch believe that treble damage class 
action cases “are almost as scandalous as the price-fixing cartels that are generally at issue. . . 
[T]he plaintiffs lawyers. . . stand to win almost regardless of the merits of the case.”’* Due to 
these widespread beliefs former FTC Chairman Kovacic recently summarized the 
conventional wisdom about private enforcement succinctly: “private rights of actions U.S. 
style are poison.”^ 

Given these criticisms, it may come as a surprise — even a shock — that a quantitative 
analysis of the facts demonstrates that private antitrust enforcement probably deters more 
anticompetitive conduct than the U.S. Department of Justice’s anti-cartel program.^ This 


been applauded widely. It is difficult to find many who have even questioned the DOJ’s 
anticartel enforcement, except for small criticisms at the margins. If we may use the terms of 
professors, it is possible to find critics who give the DOJ anti-cartel programs an A instead of 
an A+, but almost impossible to find responsible critics grading them lower than this. See 
American Antitrust Institute, The Next Antitrust Agenda: The American 
Antitrust Institute’s Transition Report on Competition Policy to the 44th 
President of the United States, 2-3 (2008) [hereinafter AAI Transition Team Report], 
available at http://www.antitrustinstitute.org/Archives/transitionreport.ashx. By contrast, it is 
easy to find critics on both sides of the political aisle giving much lower grades, even failing 
grades, to their other antitrust programs. For example, the AAI Transition Team Report 
sharply criticized the DOJ’s record in the Section 2 area. See id. at 55, 58-59. 

4 J. Thomas Rosch, Fed. Trade Comm’n Comm’r, Remarks to the Antitrust Modernization 
Commission (June 8, 2006), available at http://www.ftc.gov/speeches/rosch/Rosch- 
AMC%20Remarks.June8.final.pdf, at 9-10. Similarly Steve Newborn was asked which areas 
of antitrust need reform, and replied: “Class actions: they are increasingly beneficial only to 
plaintiffs' law firms and not to consumers.” Q&A With Weil Gotshal's Steven A. Newborn, 
June 2, 2009. http://competition.law360.com/ai~ticles/103359 

5 FTC:WATCH No. 708, Nov. 19, 2007, at 4 (quoting William E. Kovacic speaking at an 
ABA panel on Exemptions and Immunities where he summarized the conventional wisdom 
in the field but was not necessarily agreeing with it). For additional criticisms of private 
antitrast enforcement see Benefits, supra note 1, at 883-89. 

6 We will not, however, attempt to compare private enforcement to FTC enforcement, 
because, except for a few disgorgement cases, the FTC obtains only injunctive relief. 
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deterrence effect is, of course, in addition to its virtually unique compensation function/ If 
this article’s conclusion about the importance of private enforcment for deterrence is true, 
private antitrust enforcement also should receive much of the praise the field gives to the 
DOJ anti-cartel efforts. Private enforcement should be encouraged in the United States rather 
than hampered through new legislation* or through restrictive judicial interpretation of 
existing law.^ And the United States’ version of private antitrust enforcement also becomes 
something for other countries to consider. 

Section I of this paper analyzes the deterrence effects of DOJ anti-cartel efforts by 
studying the DOJ cases filed from 1990 to 2007. Section II compares these results to the 
cumulative deterrence effects of a sample of 40 large private cases that ended during this 
same period. (We do not compare the DOJ with the deterrence effects of every private case 
filed during this period, however, because we were unable to obtain this information). 

Before coming to any policy conclusions based on this comparison, we address some 
criticisms of private enforcement. Few commentators dispute that most DOJ anti-cartel 
prosecutions involved anticompetitive conduct or that most DOJ cartel cases should have 
been brought. But are most private enforcement cases legitimate? Do most involve 
anticompetitive behavior? Considering the widespread criticism within the profession of 
private enforcement, and that most successful private cases result only in settlements, can a 
neutral observer be confident that such cases mostly involve underlying anticompetitive 
conduct? We address this topic in Section III, concluding that the evidence suggests the legal 
actions on which we rely did indeed entail claims with merit. Section IV then acknowledges 
some qualifications and caveats. 

Finally, Section V concludes by offering policy suggestions that follow from our 
analysis. Our results demonstrate that private enforcement most certainly has crucial 
deterrence effects. These effects are so important that U.S. courts should not continue their 
steps to curtail private enforcement, and foreign jurisdictions should consider permitting 
private enforcement of competition laws as a complement to government efforts. 


7 See Benefits, supra note 1, at 881-83; Harry First, Lost in Conversation: The 
Compensatory Function of Antitrust Law (2009 draft). Another goal of private enforcement 
is to restore competition to markets. See Benefits, supra tiote 1, at 881. 

8 An example is the Class Action Fairness Act (“CAFA”). Pub. L. No. 1 09-2, 1 1 9 Stat. 4 
(codified in scattered sections of 28 U.S.C.), CAFA allows defendants to remove most class 
actions to federal court and, as a result, arguably makes certification of classes bringing state 
law claims more difficult. See, e.g., Stephen Burbank, The Class Action Fairness Act of 
2005 in Historical Context: A Preliminary View, 156 U. PA. L. REV. 1439 1530-31 (noting 
one goal of CAFA was to make class certification more difficult for plaintiffs). 

9 See, e.g, BellAtl. Corp. v. Twombly, 550 U.S. 544 (2007) (overruling precedent and 
applying heightened pleading standard to private antitrust case). 
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I. Deterrence From DOJ Anti-Cartel Cases 

The DOJ Antitrust Division can deter illegal cartel activity in several ways. First, it 
can request that courts fine the corporations involved. Second, it can request that the most 
culpable individuals be fined. Third, it sometimes asks for restitution. Fourth, it can request 
that some of the individuals involved be imprisoned or placed under house arrest.'® The 
Division also can secure injunctions to restore competition to the affected markets. Since we 
know of no way to value these injunctions, however, or to compare them to injunctions 
secured by private parties, we have omitted them from our analysis. " 


A. Optimal Deterrence of Cartels 

The most generally accepted approach to optimally deterring antitrust violations was 
developed by Professor William Landes,'^ who convincingly showed that to achieve 
optimal'^ deterrence, ''' the total amount of the sanctions imposed against an antitrust violator 


10 U.S. Dep’tof Justice, Antitrust Divison Workload Statistics 1999-2008 n.l4, 
http://www.usdoj.gov/atr/public/workstats.pdf (last visited May 26, 2009) (The term other 
confinement “[ijncludes house arrest or confinement to a halfway house or community 
treatment center.”). 

1 1 Additionally, DOJ cases often set important legal precedents which can deter 
anticompetitive conduct significantly. We do not know how to value these precedents, 
however, or to compare their value to the value of precedents established through private 
enforcement. For an excellent analysis of this topic see Stephen Calkins, Coming to Praise 
Criminal Antitrust Enforcement, European University Institute 1 1th EU Competition Law 
and Policy Workshop, (Florence, Italy, June 2-3 2006). Calkins found that, of leading 
antitrust cases decided before 1977, 12 were private and 27 were government. Of the leading 
cases decided in 1977 or later, however, he found 30 private cases and only 1 5 government 
cases. Id. at 17 (sample taken from the leading cases printed in the leading antitrust 
casebook). Calkins concluded: “[tjoday what is known as U.S. antitrust law no longer is 
exclusively or even principally the consequence of Justice Department [or FTC or State] 
enforcement. The leading modem cases on monopolization, attempted monopolization, joint 
ventures, proof of agreement; boycott; other horizontal restraints of trade, resale price 
maintenance, territorial restraints, vertical boycott claims, tying, price discrimination, 
jurisdiction, and exemptions are almost all the result of litigation brought by someone other 
than the Justice Department [or the FTC of the States].” Id. at 18-19 (citations omitted). 

12 William M. Landes, Optimal Sanctions for Antitrust Violations, 50 U. Cm. L. Rev. 652, 
656 (1983). Landes built upon concepts developed in Gary S. Becker’s article Crime and 
Punishment: An Economic Approach, 76 J. Pol. Econ. 169 (1968), applying them to the 
antitmst field. 
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should be equal to the violation's expected "net harm to others," divided by the probability of 
detection and proof of the violation. Moreover, because not every cartel is detected or 
successfully sanctioned, the "net harm to others" from cartels should be multiplied by a 
number that is larger than one (the multiplier should be the inverse of the probability of 
detection and proof)."' 


13. The goal is optimal deterrence not complete deterrence because enforcement aggressive 
enough to deter all cartels is likely to unduly penalize honest business conduct. Therefore a 
proper balance must be struck to achieve optimal deterrence. 

1 4. Professor Landes was not concerned with compensating victims. For an analysis that 
takes victim compensation into account, see Robert H. Lande, Are Antitrust "Treble" 
Damages Really Single Damages?, 54 OHIO St. L.J. 115, 16168 (1993), available at 
http://papers.ssm.com/sol3/papers.cfin?abstract_id=l 134822. 

1 5. See Landes, supra note 12, at 66668. If the harm were ten and the probability of 
detection and proof were .333..., since (10/.333... = 30) the optimal penalty for this violation 
would be 30. This ignores risk aversion and other factors. See id. Analysts of both the 
Chicago and post-Chicago schools of antitrust have almost universally accepted these 
principles. See hun&e, supra note 14. Despite the general acknowledgement of he 
superiority of the Landes approach, however, many respected scholars and enforcers instead 
focus upon the gain to the lawbreaker, perhaps because it simpler to calculate. For an 
insightful analysis see Wouter P. J. Wils, Optimal Antitrust Fines: Theory and Practice, 29 
World Competition 183, 190-93 (2006). 

1 6 “Of course, no one knows the percentage of cartels that are detected and proven. In 
1986, the Assistant Attorney General for Antitrust, Douglas Ginsburg (AAG Ginsburg), 
estimated that the enforcers detected no more than 1 0% of all cartels. There are reasons to 
believe that the Antitrust Division's amnesty program has resulted in a larger percentage of 
cartels detected and proven today, but there is anecdotal evidence that, despite the enforcers' 
superb efforts, many cartels still operate. From an optimal deterrence perspective it would be 
necessary to know the percentage of cartels that are detected and proven to know what 
number to multiply the ‘net harms to others’ by . At a minimum, however, we know that if the 
combined antitrust sanctions only total the actual damages, firms would be significantly 
undeterred from committing antitrust violations. 

Ideally, optimal deterrence should be based upon the expectations of potential price fixers, 
not the results of their pricefixing or the actual fines imposed. To ascertain this, however, we 
would have to interview a random sample of potential price fixers and discern their 
expectations. In reality, however, it would be impossible to assemble a proper random 
sample or to get them to respond candidly.” John M. Connor & Robert H. Lande, How High 
Do Cartels Raise Prices? Implications for Optimal Cartel Fines, 80 Tul. L. Rev. 513, 519-20 
(2005) (citations omitted). 
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In applying Landes’ model we will undertake several important steps that warrant 
noting. First, we will attempt to compare financial penalties imposed on corporations with 
similar penalties imposed on the individual corporate actors who are personally responsible 
for an antitrust violation. Second, we will attempt to compare financial penalties with time in 
prison (or time spent under house arrest). 

Of course, making these comparisons in an objective, accurate and non-controversial 
manner is not possible. The conventional wisdom seems to be that fines are superior to 
prison as a way to secure optimal deterrence. 1 7 However, one might argue, to put the points 
in their strongest form, that corporate actors care only about their own financial well-being 
and that prison sentences are so abhorrent’* that no corporate actor would be willing to risk 
prison, no matter how large the financial gain (or, to put the point somewhat differently, that 
a corporate actor would be willing to pay virtually any amount of money to avoid the risk of 
prisonl9). 


17 The conventional wisdom in the field was well summarized by V.S. Khanna, Corporate 
Criminal Liability: What Purpose Does it Serve, 109 Harv. L. Rev. 1477 (1996) (‘Thus, 
some justification for corporate criminal liability might have existed in the past, when civil 
enforcement techniques were not well developed, but from a deterrence perspective, very 
little now supports the continued imposition of criminal rather than civil liability on 
corporations.”). 

’* See Gregory J. Werden, Sanctioning Cartel Activity: Let The Punishment Fit The Crime, 

5 European Competition J. 19, 31 (2009). “To the businessman ... prison is the inferno, and 
conventional risk-reqard analysis breaks down when the risk is jail.” A. Linman, The paper 
Table Sentences: A Critique, 86 Yale L. J. 630, 630-31 (1977); “Experience supports the 
conclusion that businessmen view prison as uniquely unpleasent and therefore incarceration 
is a uniquely effective deterrent.” D. Baker and B. Reeves, The Paper Table Sentences: 
Critiques, 86 Yale L. J. 619, 621-22 (1977). [We need to fix the citation form; 1 can’t tell 
which quotations come fi’om which articles.] 

19 Id. Note the important difference in these two baselines; a corporate actor might demand 
a different sum to risk prison than they would be willing to pay to avoid the risk of prison. 
For example, suppose someone would (just) rather pay a $2 million fine than be imprisoned 
for a year. How would that person react to the question of whether they would accept $2 
million in return to going to prison for a year? They might or might not agree to this deal. 

Part of the difference is the relative wealth of the actor in the two situations. A 
corporate actor can demand an unlimited amount to accept the risk of prison. And any such 
payment increases his or her wealth. But the same person cannot pay an unlimited amount to 
avoid the risk of prison. She can only spend as much money as she has or can borrow. See 
David Cohen and Jack L. Knetsch, Judicial Choice and Disparities Between Measures of 
Economic Values, in CHOICES, VALUES AND FRAMES 428 (2000). But there is another 
element at play here as well. Empirical evidence shows that people’s attitude toward costs 
and benefits depends on their perception of the status quo. Id. at 428-29. A person who 
accepts prison as the status quo may be willing to pay less to avoid it than a person who sees 
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The extreme form of these arguments is unpersuasive. Corporate actors do in fact 
risk their own prison time for the financial benefit of their employers when they violate the 
antitrust laws — by, for example, participating in price fixing. Moreover, the literature on 
antitrust law generally assumes that corporations maximize profits, which means that it also 
assumes the interests of corporate representatives and corporations generally align. Any 
other approach would greatly complicate antitmst analysis, requiring an inquiry not only into 
the market and its participants, but also into the internal workings of particular corporations. 
Indeed, there is an odd — and usually unexplained — inconsistency when proponents of the 
free market claim that corporations should not be subject to civil liability for the wrongdoing 
of their representatives: If the free market works in the sense that corporations respond in an 
efficient manner to market incentives, including by encouraging corporate representatives to 
act for the benefit of the corporation, why shouldn’t the same be true of legal sanctions?^' 


prison as a deviation from the status quo. A corollary is that, depending on the odds and 
stakes, people value avoiding losses — and are willing to take risks to do so — far more than 
they value gains — ^which they generally will not take risks to do (although, oddly, this 
principle may vary depending on the odds of the risk and the size of the gain or loss). See 
Daniel Kahneman and Amos Tversky, Choices, Values, and Frames in CHOICES, Values 
AND Frames 35-36 (2000)). This psychological phenomenon — and others — greatly 
complicates an economic analysis of behavior. So, for example, a corporate actor who 
perceives herself as taking steps that violate the antitrust law to return to the status quo 
(perhaps because she thinks her corporation is suffering from unfair competition) may be far 
more tolerant of risk than the same corporate actor who contemplates the same measure as a 
means of obtaining a perceived economic advantage. Even for a single corporate actor, then, 
there may be no single correct amount that represents her willingness to trade off between 
gain for her corporation and the risk of prison for herself. 

See, e.g., RICHARD A. POSNER, ANTITRUST Law ix (2d ed. 2001) [hereinafter. Antitrust 
Law] (arguing that his brand of economic analysis of antitrust law has come to predominate 
judicial doctrinal, with a consensus that “business firms should should be assumed to be 
rational profit maximizers, so that the issue in evaluating the antitrust significance of a 
particular business practice should be whether it is a means by which a rational profits 
maximizer can increase its profits at the expense of efficiency”). See also Richard A. Posner, 
Optimal Sentences for White-Collar Crime, 17 Am. CRIM. L. Rev. 409, 418 & n. 27 (1979- 
1980) (acknowledging that he has made “an argument. . . in the antitrust context for 
confining criminal (or civil-penalty) liability to the corporation, on the theory that if it is 
liable it will find adequate ways of imposing on its employees the costs to it of violating the 
law.”) (citing Richard A. Posner, Antitrust Law: An Economic Perspective 225-26 
(1976)) [hereinafter ^‘Optimal Sentencing”]. The same is true for scholars of a similar ilk in 
the field of securities. See, e.g., Easterbrook and Fischel, The Economic Structure of 
Corporate Law 4 () (“managers may do their best to take advantage of their investors, but 
they find that the dynamics of the market drive them to act as if they had investors’ interests 
at heart. It is almost as if there was an invisible hand.”) . 

See, e.g., Christopher D. Stone, Sentencing the Corporation, 71 B.U. L. REV. 383, 385 
(1991) (“While it is true that managers have a hard time getting the rank and file to adapt to 
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The work of Richard Posner provides a useful illustration. He addresses — and 
rejects — the twin concerns about correlating financial penalties to corporations with prison 
terms for corporate representatives: (1) that corporate representatives have different interests 
than corporations and (2) that prison time cannot be equated with a monetary sum. The first 
issue involves a potential divergence of interests between principal and agent, which 
economists tend to call agency costs. Posner’s response: “A corporation has effective 
methods of preventing its employees from committing acts that impose huge [antitrust] 
liabilities on it. A sales manager whose unauthorized participation in a paltry price-fixing 
scheme resulted in the imposition of a $1 million fine on his employer would thereafter, 1 
predict, have great difficulty finding responsible employment, and this prospect should be 
sufficient to deter.”^^ In other words, corporations can and will impose incentives that align 
their interests and the interests of their representatives. 

Posner has also addressed the second issue — the concern that prison time cannot be 
correlated to financial penalties. He has argued for “the substimtion, whenever possible, of 
the fine (or civil penalty) for the prison sentence as the punishment for crime. . . His 
contentions are, particularly in cases of “white collar” crime,^"' that a sufficiently large 
financial penalty is just as effective as the threat of prison, and “that it is cheaper to 
administer and therefore socially preferable.”^’ As he notes, “The fine [or civil liability] for 
a white collar crime can be set at whatever level imposes the same disutility on the 
defendant, and thus yield the same deterrence, as the prison sentence that would have been 
imposed instead.”^^ 


market threats, no one suggests that corporations are so hidebound or so buffered from their 
capital environments that market penalties must be ruinously high before the company will 
respond. Why should it be otherwise with legal penalties?"). 

Id. at 27 1 . But see John Coffee, Jr., Corporate Crime and Punishment: A Non-Chicago 
View of the Economics of Criminal Sanctions, 17 Am. Crim. L. Rev. 419, 458-59 (1980) 
[hereinafter “Corporate Crime and Punishmenf’] (noting examples of limited internal 
sanctions imposed against individuals responsible for antitrust violations). 

Posner, Optimal Sentences, supra note , at 409. 

^Ud. 

^^Id. 

Id. at 410. Posner is familiar with resistance to this claim — indeed, his article responds in 
part to a sophisticated criticism by John Coffee that contends that “the threat of imprisonment 
is inherently greater than that of a fine,” id. at 41 3 (citing Coffee, Corporate Crime and 

Punishment, supra note ), or, presumably, civil liability. Posner usefully distills Coffee’s 

argument to three points: (1) financial penalties work only if the culpable party has the 
means to pay them; (2) fines themselves work only if backed by a sufficient penalty for non- 
payment (otherwise they will not be paid); and (3) culpable parties are likely to experience an 
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Thus skmtics of private enforcement with a Chicago school orientation — including 
Posner himself^^^ — should not rely on agency costs or the inherent superiority of prison as a 
deterrent to reject an effort to compare the deterrence effects of private enforcement and 
criminal prosecutions.^* 


increasing marginal loss of utility as fines get larger (at least up until the point that they have 
no money left), but a decreasing marginal loss of utility as prison sentences grow in length. 

Id. at 413-14. The first two points have only limited significance for our paper: corporations 
generally can pay the damages they owe and courts have methods of making them do so, 
including mulcting them with sanctions for contempt. But Coffee’s point about the 
potentially complicated relationship between financial penalties and prison time does suggest 
that any ratio between prison time and money will be an imperfect approximation. 

See, e.g., Posner, ANTITRUST Law, supra note , at . 274-75. Posner’s concern about 

antitrust class actions is particularly curious. He levels two criticisms: first, that class action 
lawyers have incentive to settle cases for relatively small amounts compared to their actual 
worth and, second, that risk averse corporations may settle claims for too much because of an 
unlikely possibility of an extraordinarily large loss. Id. at 275. Posner does not address that 
these tendencies — if real — are off-setting. 

Indeed, Posner even suggests what he believes to be a feasible method for estimating the 
trade-off been years in prison and monetary sanctions: 

[A] promising method would be to infer statistically the relative deterrent effect of 
fine and prison. Suppose that in one federal district the average fine for a federal 
white-collar offense is $1 ,000 and the average prison terms 30 days, and in another 
district it is $800 and 40 days, and so forth. Then, by comparing the incidence of the 
offenses across districts, we should be able to infer the rate of exchange at which days 
in jail translate into dollars of fine with no loss of deterrence. (A study of state white- 
collar prosecutions, conducted along similar lines, might also be feasible.) Since no 
such study has been attempted, 1 cannot evaluate the difficulties it might encounter 
arising, for example, because the incidence of many white-collar crimes (e.g., price- 
fixing conspiracies) is unknown, or the gravity of crime may vary across districts, 
which affects the optimal sentencing. Such a study might not produce results entitled 
to great confidence. Nevertheless, supplemented by the intuition that judges today in 
devising fine-prison “packages” to impose on white collar offenders, such a study 
should provide a close enough approximation of the actual fine-prison trade-off that 
we need not fear that by substituting fines for prison sentences in white-collar cases 
we would be drastically altering the expected punishment cost, and hence the level, of 
white-collar crime. 

Posner, Optimal Sentences, supra note , at 413. We know of no study along these lines. 

And, of course, the analysis assumes that compliance with antitrust law depends primarily, 
perhaps even exclusively, on the incentives created by money or prison. Cf. Christopher D. 

Stone, supra note , at 389 (arguing that the “moral responsibility” to obey the law explains 

the compliance of many corporate actors). 
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More plausible points are that a financial penalty against an individual has more of an 
impact than a similar penalty against a corporation and that a year of prison time is 
equivalent to a relatively large financial penalty. We make accommodations for these 
plausible assumptions in our analysis supra by tripling the disvalue or deterrence effects of 
individual sanctions relative to corporate sanctions.29 

Perhaps optimal deterrence only can be secured by a mix of corporate and individual 
sactions. If violations only were subject to corporate penalties, individuals might be unduly 
tempted to form cartels if, as has been suggested by some research, they do not face 
significant internal sanctions for their illegal behavior^' or an appropriate diminuition of their 
future income. On the other hand, if only individual penalties existed, it could be in the 
interests of some corporations to establish internal incentives that failed to discourage, 
rewarded, or even coerced employees into engaging in illegal behavior.^^ Some corporations 


29 A critic of private enforcement could argue that even a very large amount of money paid 
by the corporation is meaningless from a deterrence perspective — that managers could care 
less how much money their corporations pay. See, e.g., John Coffee, ‘Wo Soul to Damn, No 
Body to Kick": An Unscandalized Inquiry Into the Problem of Corporate Punishment, 79 
Mich. L. Rev. 386, 393 (1981). They could argue that only individual fines and prison 
matter at all from a deterrence perspective, so private enforcement does not deter anything. 

Of course, this view contradicts the basic assumption that corporations are profit 
maximizers. Surely corporations do not like paying millions or billions of dollars, so there 
must be some deterrence from private cases. Moreover, the individuals responsible for this 
liability are likely to have their careers detrimentally affected when their actions require their 

corporation to pay large sums in private cases. See Posner, Antitrust Law, supra note , 

at 271 (arguing that causing a corporation to suffer financial losses will harm careers of 

employees); cf. Coffee, Corporate Crime and Punishment, supra note , at 458-59 

(providing examples of corporate representatives violating the law to the detriment of the 
corporation but not suffering adverse consequences). For these reasons, while correlating 
financial penalties to corporations with prison time to corporate representatives is tricky, it 
seems to overstate the case to suggest there is no correlation whatsoever. 

See Coffee, id. 

Greg Werden suggests additional reasons: “This can occur as a result of defects in the 
design of compensation schemes, especially if the executives have short time horizons or are 
more willing than business exterprises to take risks. Consequently, business enterprises can 
incur substantial costs in monitoring their executives and complying with the law.” See 
Gregory J. Werden, Sanctioning Cartel Activity: Let The Punishment Fit The Crime, 5 
European Competition J. 19, 31-32 (2009) (footnotes omitted). 

Id. at 32. 
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might preferver to offer up a few executuves for multi-year prison terms rather than pay $100 
million or more in a criminal fine or payout in private litigation.^^ 

In light of these complexities, this article will use a total deterence approach, and will 
determine the sum of individual and corporate deterrence. As noted earlier, our analysis will 
make accommodations for these complexities and agency-principle problems by tripling the 
disvalue or deterrence effects of individual sanctions relative to corporate sanctions. With 
these qualifications in place, we can begin our analysis by addressing the deterrence effect of 
the Department of Justice’s enforcement of the antitrust laws. 


B. Deterrence from DOJ Cartel Fines and Restitution 

The Antitrust Division successfully has prosecuted hundreds of cartels. While it is of 
course impossible to determine how many cartels never were formed due to the prospect of 
penalties resulting from investigations (i.e., how much how much deterrence its cases were 
responsible for), surely it is significant. We will address in turn various DOJ remedies — 
corporate fines, individual fines, restitution, and imprisonment. 

The total of the corporate fines imposed in every DOJ antitrust case from 1990 to 
2007 has been $4,166 billion.34 The total of the individual fines imposed in these cases has 
been $67 million.^^ 

During this same period, the Antitrust Division has also secured restitution of $1 18 
million in conjunction with criminal antitrust cases.^* This largely or totally consists of 
restitution to the federal government for the overcharges it paid to price fixers. As the 
Division’s Workload Statistics notes with considerable understatement, “Frequently 
restitution is not sought in criminal antitrust cases, as damages are obtained through treble 
damages actions filed by the victims.’’^^ 


Suppose that, instead of a corporate fine or payouts in private cases, a corporation could 
offer up to the Department of Justice five executives who would each be sentenced to 3 years 
in prison. Suppose the corporation could pay each of the individuals involved $2 million per 
executive per year by depositing the appropriate sums in Swiss bank accounts. This would 
only cost the corporation $30 million, far less than many of the larger fines that have been 
imposed in recent years, and less than the private payouts in every one of the cases studied by 
the authors in their sample of private cases. 

34 &etbl. 1. 

35 feetbl. 2. 

36 See tbl 3. 

37 Workload Statistics 1999-2008, supra note , at n.l3. 
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C. Deterrence Effects of Prison and House Arrest 

DOJ prosecutions also result in prison sentences and house arrests, which 
significantly deter illegal activity as well. From 1990 to 2007 criminal prosecutions by the 
Department of Justice Antitrust Division have resulted in sentences that total 330.24 years in 
prison.^* In addition. Antitrust Division activity also has led to another 96.85 years of “house 
arrest or confinement to a halfway house or community treatment center.”^^ However, these 
figures might be somewhat inaccurate for the purposes at hand, for two reasons. 

First, these figures are for time sentenced, not time served. We were unable to 
determine how much of this time actually was served or how often sentences were reduced. 
Second, sometimes an investigation by the Antitrust Division results in a sentence for an 
unrelated or marginally related crime regardless of whether an antitrust violation was 
uncovered. Unrelated crimes can include peijury, mail fraud, contempt, obstruction of 
justice, and false statements.'^” Since the Antitrust Division uncovered these crimes, often 
Antitrust Division investigators are in the best position to pursue these issues, even though 
they are not antitrust violations. They often do so but, unfortunately, we have not been able 
to find out how frequently this occurs.'” 

For simplicity we are ignoring these issues. The figures reported above for prison 
time and house arrest therefore will be used in our subsequent analysis even though they are 
larger than hey should be. As such, these unadjusted estimates will overestimate the 
probable deterrence effect of the DOJ anti-cartel program to some extent. 

Using these figures, how could we fairly value — or disvalue — ^time spent in prison or 
under house arrest? Since of course no one wants to spend any time in prison or under house 
arrest, should we disvalue it infinitely and assume that even a small probability of spending 
any time in prison or under house arrest has an infinite deterrence value? 


38 &etbl.4. 

39 See tbl.5. See also supra note 10. 

40 Workload Statistics 1999-2008, supra note 10, at 8 (listing these crimes under the 
header “Other Criminal Cases”). 

41 Sometimes these other crimes are related to an antitrust offense — such as when a cartel 
bribes a federal purchasing agent. Other times they are not. Often they are very difficult to 
classify. According to the DOJ, "Other Federal Crimes such as Peijury, Mail Fraud, 
Contempt, Obstruction of Justice, or False Statements" have constituted 1 6% of their 
criminal convictions since 1990 (23% in recent years, when prison sentences have been 
longer). Id 
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No. People do not act as if they infinitely disvalue the risk of getting put into prison 
or placed under house arrest for an antitrust offense. If they did, they would never try to 
form a cartel because this would put them at risk of getting caught and sentenced. Rather, 
potential offenders appear to tolerate the risk of prison. Perhaps they calculate, at least to 
some very rough degree, their apparent chances of getting caught, and the prison sentence, 
house arrest, or fine they are likely to face. They then may balance this chance of a penalty, 
again in an extremely rough way, against the rewards of cartelization. In any case, often they 
decide to form cartels. We know they often make this decision because cartelists surely know 
cartels are illegal, yet the number of cartels caught in recent years has been quite significant 
and does not seem to be decreasing."*^ Since 1990, 550 people have been sentenced to prison 
or house arrest as a result of successful Antitrust Division cases against 958 cartels."*^ 


42 The continued high number of Department of Justice (DOJ) grand juries, and the recent 
DOJ success rate in the courts, is evidence that many cartels still exist. As of February 2004, 
the DOJ had approximately 100 pending grand jury investigations. Antitrust Div., U.S. Dep't 
of Justice, Status Report: An Overview of Recent Developments in the Antitrust Division's 
Criminal Enforcement Program 1 (2004), available at http:// 

www.usdoj.gov/atr/public/guidelines/202531.pdf (last visited Sept. 28, 2005) [hereinafter 
Status Report]. Between 1994 and 2008, the DOJ filed from thirtytwo to sixtythree criminal 
cases per year, most of which resulted in convictions. Antitrust Div., U.S. Dep't of Justice, 
Workload Statistics: FY 19942008, at 4, 7 (2004), available at http:// 

www.usdoj.gov/atr/public/12848.pdf (last visited ). The following table, extracted from 

this data, shows the DOJ's success in prosecuting antitrust violations: 


Total 

Criminal 

Cases 

94 

‘95 

‘96 

‘97 

‘98 

‘99 

‘00 

‘01 

‘02 

‘03 

‘04 

‘05 

‘06 

‘07 

‘08 

Filed 

57 

60 

42 

38 

62 

57 

63 

44 

33 

41 

42 

32 

34 

40 

54 

Won 

51 

65 

38 

40 

64 

48 

52 

38 

37 

32 

35 

36 

31 

31 

47 

Lost 

4 

2 

5 

1 

1 

2 

■ 

2 

1 

1 

1 

1 

- 

1 

4 

Pending 

- 

- 

- 

- 

17 

24 

35 

39 

34 

42 

48 

43 

44 

54 

57 

Appeal 

Decisions 

9 

7 

6 

4 

6 

■ 

- 

5 

1 

2 

7 

4 

5 

1 

4 

Grand 

Juries 

Initiated 






19 

26 

26 

26 

48 

21 

38 

38 

34 

32 


It seems clear that in the opinion of a large number of judges, grand juries, and juries the 
DOJ Antitrust Division has been bringing a large number of meritorious anti-cartel cases in 
recent years. Note that in some years the DOJ won more cases than it filed because the cases 
the DOJ won in any given year were often filed in an earlier year. 

43 864 individuals were charged, as were 678 corporations. All statistic totals for the years 
1 990-2007 were calculated by adding the yearly totals as reported in the U.S. Dep't of 
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Moreover, the large number of cartels discovered in recent years may be evidence that the 
cuirent overall level of cartel sanctions is too low. 

Thus, in theory we can establish a non-infinite value for the disutility of prison time. 
To do this in practice is, of course, extremely difficult and speculative. There is no one 
objective way to compare the deterrence effect of time spent in prison to the deterrence effect 
of a criminal fine because different people would trade off jail versus fines in different ways. 
Any “average” figure used to equate the two necessarily is imprecise and arbitrary. 

We will undertake three different approaches to this issue. We hope that this paper’s use of 
three approaches will increase the reliability of its results. 


i. Valuations of Lives and Years of Life For Other Public Policy Purposes. 

The valuation of a year of life “loss” in prison or due to house arrest is similar to one 
that, regrettably, society often must undertake for any number of public policy purposes. 
Sometimes even a life must be valued at an amount that is less than infinity. For example, 
our nation cannot afford perfect safety and we do not want every automobile to be built as 
safely as possible because society carmot afford this. Similarly, even though a life is beyond 
value and society does not want people to drive negligently, courts do not award infinite 
damages for the loss of life in car crashes. 

On average, studies that value lives in the U.S. for public policy purposes, such as 
when we try to decide how safe to make products, or when the Department of Transpotation 
or the Environmental Protection Agency sets policy, typically arrive at values between $3 
million and $10 million per life.”*'* By contrast, lower figures, from $1.4 million to $3.8 
million, are awarded on average in wrongful death cases."*^ Other studies analyze the data 


Justice, Antitrust Division Workload Statistics FY 1990-1998 (on file with author) 
and the U.S. Dep’t of Justice, Antitrust Division Workload Statistics FY 1998-2007, 
available at http://www.usdoj.gov/atr/public/workstats.pdf. (on file with author). 

44 See Joseph E. Aldy & W. Kip Viscusi, Adjusting the Value of a Statistical Life for Age 
and Cohort Effects, (Jan. 2008) (Vanderbilt Law and Economics Research Paper No. 08-01) 
available at http://r>apers.ssm.com,'sol3/papers.cfm?abstract id=898 1 89 . Recently the 
Department of Transportation has used $5.8 million for the value of a life. 

Memorandum from Tyler D. Duvall, Assistant Secretary for Transportation Policy & D. J. 
Gribbin, General Counsel to Secretarial Officers & Modal Administrators, 
http://ostpxweb.ost.dot.gOv/policy/reports/080205.htm (last visited May 26, 2009). The 
Environmental Protection Agency currently uses $6.9 million. All Things Considered: Value 
on Life 1 1 Percent Lower Than 5 Y ears Ago (NPR radio broadcast July 1 1 , 2008) available 
at http ://ww w.npr.org/templates/ storv/storv.php'?stoi-vld=92470 1 1 6 . 

45 See Mark A. Cohen & Ted R. Miller, “Willingness to Award” Nonmonetary Damages 
and thelimplied Value of Life from Jury Awards, 23 Int’lRev. L. &ECON. 165, 166, 179 
(2003) (calculations made in 1995 dollars). 
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slightly differently by attempting to place a value on a year of life. They calculate figures in 
the range of an average of $3 00,000 to $500,000 per person per year of life (depending upon 
a number of variables).''^ It is likely that most people would view the prospect of spending a 
year in prison as not as bad as losing a year of life; after all, prisoners with no chance at 
parole still generally resist the death penalty. 

Thus, in theory we can establish a non-infinite value for the disutility of prison time. 
To do this in practice is extremely difficult and speculative. While there is no way directly to 
value the deterrence effect of prison time, can’t we conclude that people would disvalue a 
year in prison at very roughly the same as, or less than, they would value a year’s worth of 
life? Shouldn’t the above results, which calculated the average value of a year of life to be 
worth $300,000 to $500,000 per year, be roughly equal to (or more than?) the average 
disvalue of a year in prison? Moreover, shouldn’t a year of house arrest be disvalued at a 
significantly lower figure? 


ii. Awards in Wrongful Imprisonment Cases 

Another approach to approximating the disutility of prison or house arrest time is to 
use the value society places on prison time in a very different context: the compensation 
provided to people who have been wrongly imprisoned. Sometimes people are wrongly 
sentenced to prison in a miscarriage of justice by, for example, peijured testimony The 
victims potentially can recover for a variety of torts depending upon the jurisdiction: 
wrongful imprisonment, wrongful conviction, wrongful confinement, malicious prosecution, 
abuse of process, intentional or negligent infliction of emotional distress, false arrest, or an 
unconstitutional depravation of their civil rights. They can receive compensatory damages, 
emotional damages, punitive damages, or some combination thereof.48 Many of these 


46 See Aldy & Viscusi, supra note 27. These figures are lower for older people. Id. A 
study by Stanford researchers calculated only $ 1 29,000 per year. Kathleen Kingsbury, The 
Value of Human Life: $129,000, TIME, May 20, 2008, available at 
http://www.time.eom/time/healtli/article/0.8599.1808Q49.00.html . 

See Limone v. United States, 497 F. Supp. 2d. 143, 152 (D. Mass. 2007) (FBI was aware 
chief witness would perjure himself). See a/so Newsome v. McCabe 319 F.3d 301, 304-305 
(7th Cir. 2003) (officers induced eyewitnesses to falsely identify plaintiff); Mark Diaz Bravo 
V. Giblin, 2002 WL 31547001, 2002 Cal. App. Unpub. LEXIS 10494 (Cal. App. 2 Dist. 
2002) (investigating officer fabricated evidence). 

48 "Losses of this magnitude are almost impossible to catalogue. The loss of liberty. The 
loss of the enjoyment of their families. The loss of the ability to care for and nurture their 
children. The loss of intimacy and closeness with their spouses. Indeed, the task of 
quantifying these losses-which 1 am obliged to do-is among the most difficult this Court has 
ever had to undertake. 
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situations involve suits against governmental actors, and sometimes the maximum awards in 
these cases are fixed by statute. Other times suit is brought as a common law tort case. 

The highest award we have found for a case involving at least a year of prison was 
$1,138 million per year for three years of wrongful confinement in a case involving a false 
conviction for rape.50 We found a total of seven such cases producing awards between 
$764,000 and $1,308 million per year in prison including, in an alleged murder case, $1 
million per year for the wrongfully confined individuals and smaller sums for loss of 
consortium and emotional damages for their close relatives.^’ By contrast, the lowest case 
award of this type we found compensated the wrongfully imprisoned person at the rate of 
only $23,500 per year.^^ We should note that our results are complicated because these cases 
often also involved allegations of, and sometimes specific awards for, false arrest, false 
conviction, overly harsh interrogation techniques, malicious prosecution, and other factors.53 


Where triers of fact must assign values to the intangible and invaluable, they may look to 
the values assigned by other fact-finders in the past. I do not blindly follow other awards, but 
I do look to them for perspective and as an indication of how society has valued these harms. 

I note also that damage and suffering do not accrue smoothly and proportionally on a 
monthly or annual basis. Some injury occurs all in a rush at the start-the shock and horror of 
arrest and conviction-while other injury only begins to compound after a significant period of 
time has passed-the setting in of despair, or the withering of relationships. I consider the 
particular story of this case and these plaintiffs' suffering." Limone, 497 F.Supp.2d at, 243. 

49 See, e.g., 42 U.S.C.A. § 2513 (2009). 

50 Bravo v. Giblin, 2002 WL 31547001, 2002 Cal.App.Unpub. LEXIS 10494 (Cal.App. 2 
Dist. 2002). Suit filed under under 42 U.S.C. § 1983 yielded "damages in the amount of 
$221,976 for his economic losses, $3,537,000 to compensate him for 1,179 days of 
incarceration at the rate of $3,000 per day, and $1 million to compensate him for emotional 
distress suffered between the date of the incident and the date of his sentencing." Id. at *24, 
2002 Cal.App.Unpub. LEXIS 10494 at *74. We arrived at the award per year of 
imprisonment of $1,138,951.77 in this case by multiplying $3,000 a day by 365.25 to arrive 
at $1,095,750. The lost earnings of $221,976, divided by 1,179 days in prison and multiplied 
by 365.25 days, comes to $1 18.28 per day and adds another $43,201.77 per year. The total 
award per year of imprisonment thus comes to $1,138,951.77. 

51. See Limone v. U.S., 497 F. Supp. 2d 143, 250-51 (D. Mass. 2007) (total award amounted 
to $101,000,000). 

52 See Avery v. Manitowoc Co., 428 F. Supp. 2d 891 , 893 (E.D. Wis., 2006). 

53 See e.g., Jones v. City of Chicago, 1987 WL 19800, *1, 1987 U.S. Dist. LEXIS 10510 at 
*1 (N.D.Ill, Nov. 10 1987), affd, 856 F.2d 985 (7th Circ.1988). 
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We also found some very short imprisonments that yielded awards that would be 
larger than $1,138 million if figured on an annual basis. 54 For example, one case involved a 
week in jail and a $437,670 award, which would come to $22,758,840 on an annual basis. 
Most of the damages, however, seemed to result from post-traumatic stress resulting from 
wrongful arrest, not time in prison.55 Similarly, another case involved a month in jail and an 
award of $355,500 for false imprisonment, as well as "$71,100 for false arrest; $71,100 for 
intentional infliction of emotional distress . . . and $2 1 3 ,300 for malicious prosecution” 56 
Although $355,500 for a month of false imprisonment is the mathematical equivalent of 
$4,266 million on an annual basis, because the emotional stress and discomfort could be 
disproportionately greater at the beginning of a prison sentence,57 it is unclear whether the 
award would have been increased proportionately if the victim had been imprisoned for a 
year. As noted, in these cases it is difficult to segregate the amounts awarded for false 
imprisonmant from the amounts awarded for one time events or other torts. 

We have found a total of 16 final awards in such cases.^* We found many others that 
eventually produced a secret settlement.59 For a variety of reasons, including the fact that 


54 See Haywood v. Strehl, Verdict Search Weekly (Incisive Media U.S. Properties, LLC) 

No. 84-413369-cz (January 5, 2004), 2004 WL 333055 (Mich.Cir.Ct.). 

55 "INJURIES: Haywood spent one week in jail with hardened criminal with the knowledge 
that he was charged with murder and could recieve a sentence of life in prison if convicted. 
After his incarceration Haywood claimed that he became depressed, suffered post traumatic 
stress disorder, and could no longer work. Haywood eventually became homeless and lives 
on the street or in shelters." See Id. 

56 Jones, 1987 WL 19800, *1, 1987 U.S. Dist. LEXIS 10510 at *1 (N.D.lll, Nov. 10 1987), 
affd, 856 F.2d 985 (7th Circ.1988). 

57 “Where the period of incarceration is shorter (e.g., less than one year), proportionately 
larger awards (measured by annualizing the award) have been rendered, presumably 
reflecting Limone's observation that the injury from incarceration may be more intense 
towards the beginning.” Smith v. City of Oakland, No. C-05-4045 EMC, (N.D, 

Calif March 17, 2008); 2008 U.S. Dist. Lexis 20735. See also Coffee, Corporate Crime 

and Punishment, supra note , at 43 1 (noting that “the declining marginal utility of 

imprisonment means that each increment of incarceration increases the perceived penalty by 
a less than proportionate amount. Or, reduced to its simplest terms, a two-year prison term is 
not twice as bas as a one-year terms.”). 

See tbl. 6. 

59 For example, see e.g. Longtin v. Prince George's Co., Verdict and Settlement Summary, 
2006 WL 4587710 (MD Cir. Ct. August 31, 2006) The Circuit court awarded $3,187,500,00 
for 2 years for a total of $6,375,000.00. The case was appealed and heard but no opinion has 
been issued. 
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our research surely missed many cases, the existence of secret settlements, and the 
confounding of awards for false imprisonment with awards for related torts such as false 
arrest, we decline to present a mean or median of these figures. Moreover, although some of 
the plaintiffs were middle class,60 none of the wrongfully imprisoned people appear to have 
been corporate executives or upper class professionals. It is possible that a jury or judge 
would award a corporate executive wrongfully imprisoned for price fixing a larger than 
average amount for their suffering. Still, the figures in the neighborhood of $1 million per 
year appear to be the practical maximum that society is willing to award for a year 
wrongfully spent in prison. 


iii. Estimates by Other Scholars 

A third approach is to analyze the estimates of other scholars. We have been able to 
find only two estimates for the disutility of a year in prison for an antitrust offense that seem 
plausible in this context.'’' Both are roughly consistent with the estimates above. 

First, an article by Professors Howard P. Marvel and others equated a year in jail for 
price fixing to approximately $600,000 in 2009 dollars.'’^ Another study by Professors 
Kenneth Glenn Dau-Schmidt and others equated a year in jail for price fixing with a fine 
of $1.5 million today These figures are higher than the average valuations for a year of life 


60 For example, see e.g. Newsome, 319 F.3d at 307 (Plaintiff was an unemployed paralegal, 
although he testified at trial that he was employed at the time incarceration began). 

We have found one other estimate, but it seems to value prison time at an unduly low level 
for white collar criminals. See Tonja Jacobi & Gwendolyn Carroll, Acknowledging Guilt: 
Forcing Self-Identification in Post-Conviction DNA Testing, 102 Nw. U. L. REV. 263, 283 & 
n. 52 (2008) (estimating value of prison at approximately $200 per day, which amounts to 
slightly more than $70,000 per year). 

62 See Howard P. Marvel, et al, Price Fixing and Civil Damages: An Economic Analysis, 

40 Stan. L. Rev. 561, 573 (1988). The authors equated a year in prison with a $300,000 
fine. The article appeared in the February 1988 issue so we assume they were using 1987 
dollars. The Bureau of Labor Statistics Consumer Price Index inflation calculator equates 
$300,000 in 1987 to $563,133 in 2009. See http://data.bls.gov/cgi-bui/cpicalc.pl 

63 Kenneth Glenn Dau-Schmidt, et al.. Criminal Penalties Under the Sherman Act: A Study 
of Law and Economics, in 16 Research in Law and Economics 25 (Richard O. Zerbe, Jr. 
ed., 1994} available at http://papers.ssm.com/soI3/papers.cfm?abstract_id=712721. This 
article equated a year in jail with a fine of $1 million. The Bureau of Labor Statistics 
Consumer Price Index inflation calculator equates $1,000,000 in 1994 and $1,438,866 in 
2009. See http://data.bls.gov/cgi-bin/cpicalc.pl 
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noted earlier, perhaps because price fixers are wealthier on average and can afford to 
disvalue prison time much more than most people can, or perhaps because price fixers’ time 
is more valuable on average.^ 


iv. A Conservative Resolution Of The Issue 

These three approaches yield estimates that are broadly consistent with one another. 
To be conservative, we have taken the highest of these estimates for the disvalue of a year in 
prison, $1,500,000 per year, and arbitrarily increase it to $2 million.’’^ We will use this as the 
disvalue or deterrence equivalent of a year in prison. We will use $1,000,000 for the 
disvalue or deterrence equivalent of a year of house arrest. We note that $2 million is as 
much as the lowest estimates for the value of a human life noted earlier. We believe these 
figures are significantly more than the average deterrence effect of a year in prison (or, a 
fortiori, of a year of house arrest, but we are selecting them so that our methodology will be 
conservative and as non-controversial as possible.66 

Using the assumption that a sentence of a year of incarceration has the same 
deterrence effect as a $2,000,000 fine, the collective 330.24 years of prison sentences 
received by antitrust defendants from 1990 to 2007 would be the equivalent of $660 million 
in criminal fines. Using the assumption that a sentence of a year of house arrest has the same 
deterrence effect as a $1,000,000 fine, the collective 96.85 years of house arrest received by 
antitrust defendants from 1 990 to 2007 would be the equivalent of another $97 million in 
criminal fines. These figures total $757 million. 

As noted earlier, however, penalties directed against the individuals involved might 
well have more of a deterrence effect than penalties directed against the corporations. To 
illustrate how this could affect our analysis, we have trebled the deterrence effect of every 
individual penalty before adding them to the corporate penalties. This means using $6 


Professors Dau-Schmidt et al. were using 1982 data for much of their paper’s analysis. If 
they meant their valuation of a year in jail to be expressed in 1982 dollars, then their $1,000 
estimate would be the equivalent of $2,209,740 in 2009. Id. 

64 Whether the time or the life of a price fixer is more, or less, valuable than that of an 
average person is an interesting philosophical question that this article will not explore. 

“ We do not believe $2 million is the true cost or deterrent value of a year in prison. We 
nevertheless decided to use this figure, which we believe to be unduly high, in our 
subsequent analysis in order to take a conservative and relative non-controversial approach to 
the issue. 

66 We note that valuing a year’s worth of life at $2 million would mean that a 20 year prison 
sentence would be valued at $40 million, a figure far in excess of the amount that society 
places on an individual’s life. 
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million for the deterrence value of a year in prison67 and $3 million for the deterrence value 
of a year of house arrest, and also trebling the $ 1 1 8 million in individual penalties. Thus, the 
$757 million calculated earlier would be increased to $2,271 billion, and the $67 million in 
individual fines would be increased to $201 million. To these figures would be added the 
$4,166 billion in corporate fines and $118 million in restitution. Adding these figures 
together, the quantifiable deterrence effect of the Antitrust Division’s remedies from 1990 to 
2007 totals $6,756 billion. 

One final note about DOJ enforcement is appropriate. Its record of overwhelming 
success suggests the government pursues only very strong cases. Note, for example, that 
for the years 1992 to 2008, the DOJ filed 699 cases and won 645 cases.68 This would appear 
to translate to a winning rate of over 92%. To be sure, that percentage may be misleading. 
The cases filed in a given year generally are not the ones resolved in that year. Still, the 
record suggests that the DOJ wins more than 90% of the time. Such a high success rate 
means the DOJ does not like to lose. We do not mean this point as a criticism. It may well 
be appropriate for the government to bring litigation only if it is very confident it will win. 
But that comes at a cost. The DOJ appears much more willing to tolerate a false negative (a 
failure to prosecute a violation of the antitrust laws) than a false positive (litigating a case 
when in fact there was no violation). In ofher words, if appears fhe DOJ chooses nof fo 
pursue litigation in many meritorious cases. This may well create a need for private litigation 
as a complement to government enforcement of the antitrust laws. 69 


If. Deterrence Effects of Private litigation. 

We know of no information concerning how much defendants have paid in total as a 
result of private antitrust litigation during this same or any other period. We do not even 
know of extraordinarily rough estimates. 

One extremely low floor on this amount, however, can be obtained from the 
Lande/Davis study of 40 of the largest private antitmst cases that ended between 1990 and 
2007.’° Our primary screen was that each case must have returned $50 million or more to 


67 We note that valuing a year’s worth of life at $6 million would mean that a 20 year prison 
sentence would be valued at $120 million, a figure far in excess of the amount that society 
places on an individual’s life. 

68 Workload Statistics 1999-2008, supra note 10. 

69 The ideal proportion of success to failure will depend on a number of variables, including 
the relative harms from false negative and false positives and the likelihood of false negative 
to false positives. A full discussion of this issue is beyond the scope of this Article. 

70 This was not a cost/benefit analysis of private enforcement. We made no attempt 
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victims of antitrust violations. Actually, they were “alleged” victims because almost all the 
cases settled with no finding that defendants had violated the antitrust laws.” We did not 
want to make subjective judgments over whether to value products at their retail value, their 
wholesale value, or defendants’ cost. We counted all products as being worth nothing. We 
did the same thing for coupons or for discounts because they all have uncertain redemption 
rates: all discounts and coupons were counted as zero.’^ 

This study documents between $18 and $19.6 billion in cash paid by defendants in 
these 40 cases alone. Since this total does not include any value for the products, discounts, 
or coupons received in these cases, and also leaves out defendants’ attorneys’ fees and other 
litigation costs (including expert witness fees) and the disruptive effects of the litigation on 
corporate efficiency, it understates the actual deterrence from these cases because all these 
omitted factors also have deterrence effects.’^ 


to assess any of its costs, or all of its benefits. Rather, the main point of this project was to 
assess those benefits that easily could be quantified. We did not select a random sample of 
private cases and follow them cradle to grave, assessing the merits or lack of merits of each. 
This would be difficult to do since almost every private case is dismissed or settles, and for 
this reason it would be hard to find out the relevant information about each case. We did not 
limit ourselves to cases where the Court found an antitrust violation because these are rare. 
Only 24 final cartel cases calculated an overcharge since 1890! See Connor & Lande, supra 
note 16. 

7 1 See Benefits, supra note 1 , at 89 1 n.46 

72 We eliminated many cases because they were too difficult to value, even cases valued in 
the press at more than $ 1 billon. Moreover, sometimes it was just not possible to get the 
necessary information out of old files or from the preoccupied lawyers possessing the 
necessary information. 

We did not adjust the settlements for inflation by raising them to their present value. Nor did 
we subtract attorneys’ fees or other claims administration expenses because for deterrence 
purposes, it does not matter what happened to the money paid by Defendants. 

We did not attempt to value injunctive relief, even for those cases where a Court 
characterized this relief as being very important. Although injunctions greatly can benefit 
both victims and the economy as a whole, we were unable to ascertain an objective and 
reliable way to quantify the value of injunctive relief. Neither did we attempt to value the 
injunctive relief secured by the DOJ. For more on our methodology see Benefits, supra note 
1, at 889-91. 

73 As noted earlier, injunctive relief secured by these 40 cases also was omitted, further 
understating the deterrence value of these cases. However, the effects of injunctive relief 
secured by DOJ cases also was excluded. 
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In terms, of overall deterrence, therefore, these 40 private cases resulted in 
approximately three times the deterrence of the $6,756 billion in deterrence produced by 
every criminal case brought by DOJ during this same period. (As noted earlier, this 
comparison is not just to DOJ actions involving these 40 private cases; the DOJ total is for 
every cartel sanction secured by the Division between 1990 and 2007.) 

However, not all of these 40 cases were against cartels: some were against 
monopolies (although none of the many class actions against Microsoft were included due to 
data problems). Of the total recoveries of $18-19.6 billion, $9.2 to $10.6 billion was paid in 
25 cases that were litigated under the per se approach. This sample of 25 cases thus excludes 
payouts by monopolies. Comparing this $9.2 to $10.6 billion to the $6,756 billion in DOJ 
deterrence calculated earlier shows that these 25 private cases alone probably deterred more 
anticompetitive behavior than the entire DOJ criminal antitrust enforcement. 

Another comparison involves only cases in which the government obtained some sort 
of relief This comparison might appeal to those who praise government action and are 
skeptical of private enforcement. They might doubt whether the purely private cases were 
meritorious.^'* As Table 12 reflects, the plaintiffs in the 24 cases validated by some sort of 
successful government action recovered between $10.34 and $11,973 billion. That amount is 
somewhere between slightly over 150% and 175% of the $6,756 billion in deterrence 
produced by every criminal case brought by DOJ during the same period 

Yet another interesting comparison is to the 13 cases in the Lande/Davis sample that 
also involved a DOJ action that resulted in a criminal penalty. These 13 private cases yielded 
$5.6 to $7.0 billion in payments, roughly the same as the $6,756 billion DOJ total.^^ 

The larger, per se sample surely includes some cases that could not have resulted in 
criminal penalties, so one could argue that the comparison to only those cases involving 
criminal penalites is the fairer one. However, not only is criminal conduct anticompetitive; 
so too is all per se illegal conduct. We should be grateful to the private cases for 
discouraging any per se illegal conduct. Moreover, DOJ fines must be proven to a criminal 
standard, while private cases operate under a civil standard. Perhaps the fairer comparison is, 
after all, to the deterrence from the sample of 25 per se cases, or to the deterrence from all 40 
cases. DOJ did little or nothing to discourage the conduct in many of these non-criminal 
cases. The only deterrence came from the private actions. 

One could, of course, re-do this analysis using different values for the disvalue or 
disincentive effect of a year in jail. For example, one could use a low estimate of $2 million 


It is important to note that, for the reasons discussed in Part III infra, almost all of the 
private cases we include have strong indicia of being meritorious. 

” Of note, a better comparison might be limited to the deterrence effect of the DOJ action in 
those 13 cases, rather than all of the DOJ cases in the same time frame. 
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or a high estimate of $10 million for the deterrence effect of a year in prison/® Similarly, 
one could use $500,000 and $5,000,000 estimates for the deterrence effects of a year of 
house arrest. Doing this would of course change the total estimated deterrence effects of the 
DOJ criminal enforcement program. The low estimates would decrease the $6,756 billion 
DOJ deterrence estimate to $4,728 billion. The high estimates would increase the DOJ 
deterrence estimate to $8,136 billion. Even these larger figures yield results that are less than 
the $9.2 to 10.6 billion secured by the 25 private per se cases, or the $10.34 to $1 1.973 
billion paid in the 24 cases that also resulted in government relief, much less the $18 billion 
or more from all 40 cases. 


III. Were the Private Cases Meritorious? 

If the criticisms of private antitrust enforcement noted earlier are correct and private 
actions often obtain results in cases that lack merit, not only might they fail to discourage 
anticompetitive behavior, they might discourage legal — and beneficial — conduct. In other 
words, they might have the opposite of a beneficial deterrence effect! For several reasons, 
however, this concern is likely misplaced, at least with respect to most of the forty cases we 
studied. 

First, even though almost all of the forty cases were only settlements, it should be 
recalled that a federal a judge approved these settlements. While this certainly is not the 
same as a verdict, a diverse and generally conservative group of federal judges did ratify that 
the settlements were fair to all affected parties. We note that of the 40(?) federal judges who 

approved the settlements or decided the cases we studied, were appointed by a 

Republican President.^^ We also note that these judges approved these cases during an era 
where every Supreme Court antitrust decision has been decided in favor of the defendant. 
Each of the last 15 antitrust decisions, by a court rated by Judge Posner as the most 


76 Even the $ 2 million estimate is as large as some of the estimates of the value of a life 
according to some of the studies cited earlier. See supra notes 27-29. The larger figure of 
$ 1 0 million would be at the upper end of the range of estimates of the value of a human life 
calculated by the studies cited earlier. See supra notes 27-29. (Is a year in the life of price 
fixer really “worth” the same as an average human life?) 

If we were to use the $10 million figure for the value of a year in prison and $5 million for a 
year of house arrest, the deterrence value of all the DOJ anti-cartel programs since 1990 
would rise significantly. Instead of $6,756 billion it would rise to $8. 1 36 billion, more than 
the amounts that defendants paid in the 13 private cases that also had a criminal penalty, but 
less than the deterrence value of the 25 per se cases in the sample, and only half as large as 
the more than $18 billion paid in all 40 cases in the sample. 

77 See appendix . 
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conservative since 1930,’* including every case decided after 1992, ruled against plaintiffs.’^ 
Because this tide of pro-defendant instruction effectively tells the lower courts how to decide 
close cases, perhaps most of the 40 surveyed cases were not close to the margin. 

Second, a large number of the opinions in the forty cases contain generous and 

gratuitous praise for the plaintiffs’ counsel handling the case.*° Of the judges who 

explicitly and generously praised the conduct of plaintiffs’ attorneys, were appointed by 

a Republican president. This too helps give assurance that the cases brought by private 
counsel generally were in the public interest. 

Third, an advantage of our selecting only cases that returned more than $50 million 
in cash benefits to victims is that this screens out nuisance settlements. We are very skeptical 
about claims that defending these suits often costs innocent firms $10 million or more. We 
would believe this only for very unusual cases. Regardless, $50 million should be well 
above the nuisance value of an unmeritorious case. Moreover, the majority of the cases we 
studied (22/40) settled for more than $100 million.*' 

Fourth, since actions that settle for more than $50 million are not nuisance lawsuits, 
the recoveries almost surely reflect the defendants’ perception that they could well lose on 
the merits, not only at trial but also on appeal. To be sure, some may assert that defendants 


78 See William M. Landes & Richard A. Posner, Rational Judicial Behavior: A Statistical 
Study, 6-7, 18, 46 tbl.3 (U. Chi. L & Econ. Online Working Paper No.404), available at 
http://papcr5.ssni.com/sol3/papers.cfm7abstract id=^l 126403 

79 Pacific Bell Telephone Co. v. Linkline Communications, Inc., 129 S.Ct. 1109 (2009) (9-0 
in the judgment, 5-4 in regard to the Court’s opinion); Leegin Creative Leather Prods., Inc. v. 
PSKS, Inc., 127 S. Ct. 2705 (2007) (5-4 decision); Weyerhaeuser Co. v. Ross-Simmons 
Lumber Co., 127 S. Ct. 1069 (2007) (9-0); Bell Atlantic Corp. v. Twombly, 127 S. Ct. 1955 
(2007) (7-2); Credit Suisse Sec. (USA) LLC v. Billing, 127 S. Ct. 2383 (2007) (7-1); Texaco 
Inc. V. Dagher, 547 U.S. 1 (2006) (8-0); Volvo Trucks N. Am., Inc. v. Reeder-Simco CMC, 
Inc., 546 U.S. 164 (2006) (7-2); III. Tool Works Inc. v. Indep. Ink, Inc., 547 U.S. 28 (2006) 
(8-0); F. Hoffman-La Roche Ltd. v. Empagran S. A., 542 U.S. 155 (2004) (8-0); U.S. Postal 
Serv. V. Flamingo Indus. (USA) Ltd., 540 U.S. 736 (2004) (9-0); Verizon Commc’ns Inc. v. 
Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398 (2004) (9-0); California Dental Ass 'n v. 
FTC, 526 U.S. 756 (1998); NYNEXCorp. v. Discon, Inc., 525 U.S. 128 (1998); State Oil Co. 
V. Khan, 522 U.S. 3 (1997); Brown v. Pro Football, Inc., 518 U.S. 231 (1996). See Andrew 
1. Gavil, Antitrust Book Ends: The 2006 Supreme Court Term in Historical Context, 22 
Antitrust 21, 22 (2007) (“The last clear plaintiffs' victories in the Court occurred in 1992 in 
two cases . . . .” 

80 For examples see Benefits, supra note 1, at 903-04. 

81 It is difficult for a firm to believably claim, in effect: “We are saints who did absolutely 
nothing wrong. Nevertheless, we paid $50 m or $ 1 00 m or more just to make the case go 
away.” While we are not saying this can never happen, as the settlements get higher, this 
argument loses credibility. 
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settle regardless of the merits of their cases simply because they are risk averse. This 
sometimes may be true. Of course, the risk to which they are averse is that they may lose. 
Moreover, plaintiffs — or, in contingency fee cases, plaintiffs’ counsel — also tend to be averse 
to risk, probably more so than defendants. Plaintiffs lawyers often pay millions of dollars 
toward the costs of litigation - both in terms of out of pocket expenses and in terms of the 
implicit value of thousands of hours of their time -all of which will be uncompensated if the 
case proceeds to trial and defendants prevail. This could give plaintiffs attorneys an incentive 
to settle for amounts that are too low. Defendants’ attorneys, by contrast, are paid by the 
hour, so they do not have the same kind of risk aversion incentives. In sum, there is no basis 
for believing that defendants are more risk averse than plaintiffs. If anything, we believe the 
reverse could well be true.*^ For these reasons the amount of settlements is at least as likely 
to be too low as too high.®^ 

A final reason to believe that the cases we studied were generally meritorious is that 
most were validated in whole or in part other than through settlement in private litigation. 
This validation took various forms: 1. In 13 of the 40 cases (32.5%), defendants or their 
employees were subject to criminal penalties, generally through guilty pleas. 2. In 12 of the 
40 cases (30%), government enforcers obtained a civil recovery, usually in the form of a 
consent order. 3. In 9 of the 40 cases (22.5%), plaintiffs survived or prevailed on a motion 
for summary judgment (or partial summary judgment). 4. In 9 of the 40 cases (22.5%), 
defendants lost at trial in the private litigation or in a closely related case. 5. In at least 3 out 
of 40 cases (7.5%) plaintiffs survived a motion to dismiss. 

In sum, 34 of the 40 cases (85%) had at least one of these indicators that plaintiffs’ 
case was meritorious. (This total would be 33 of the 40 cases if the motions to dismiss are 
not included. The percentages do not add up because 8 of the 40 cases involved more than 
one basis for validation.) Table 7, below, summarizes this information. Table 8 in the 
Appendix lists the cases in which the merits received each kind of validation. 


82 It could be argued that plaintiffs’ attorneys sometimes have an incentive to “sell out their 
clients” by settling for too low an amount, too quickly, that their incentive is just to take less 
money then the victims deserve and then to move on to the next case. Moreover, in class 
action cases, plaintiffs cannot effectively police their counsel so the possibility of settlements 
that are too quick and too low is a serious one. By contrast, it could be argued that defense 
lawyers have the incentive to delay and reject reasonable offers and thereby bill as many 
hours as possible, but defendants’ clients are in a better position to oversee their activity and 
prevent this from occurring. 

83 Others may also say that defendants worry that they will lose when they should not. This 
raises a philosophical issue. If the courts say conduct violates the antitmst laws, and if even 
an appellate court, perhaps even the Supreme Court, confirms liability, is it meaningful to say 
that the outcome is wrong? For practical purposes, we adopt a positivist’s view and suggest 
that the law is whatever the ultimate court declares it to be. Any other perspective would 
make a study like ours infeasible. 
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Table 7: Summary of Kinds of Validation in Cases 


Kind of Validation of Merits 

Number of Cases 

Criminal Penalty 

13 out of 40 (32.5%) 

Government Obtained Civil Relief 

12 out of 40 (30%) 

Ds Lost Trial in Same or Related Case 

9 out of 40 (22.5%) 

Ps Survived or Prevailed at Summary 
ludgment 

9 out of 40 (22.5%) 

Ps Survived Motion to Dismiss 

3 out 40 (7.5%) 

At Least One Basis for Validation 

34 out of 40 (85%) 

At Least One Basis for Validation, not 
including surviving motion to dismiss 

33 out of 40 (82.5%) 


Ultimately there is no way to prove or fully refute assertions that many or most 
private cases are unmeritorious and are tantamount to extortion. But the previous analysis 
shows there are reasons to believe they are mostly legitimate, and there is no reason to 
believe otherwise beyond defendants’ self-serving assertions. 


IV. Qualifications and Caveats 

Throughout this article we have explicitly or implicitly added a large number of 
qualifications and caveats to our analysis. Some of the most important are worth 
recapitulating briefly so the conclusions presented in the next section can be assessed fairly. 

Concerning DOJ enforcement: Most criminal fines and all restitution and payments 
in private cases are made by the corporations involved. Prison terms and house arrests 
(which are virtually impossible to value accurately), and the individual fines, are served or 
paid by the individuals involved. We are adding the deterrence effects of all these together to 
arrive at a measure of total deterrence. We are implicitly assuming that the corporations 
involved are profit-maximizing and that the executives involved care what happens to their 
employer. We recognize there are agent/principle problems and behavioral economics issues 
as well. As noted above, some executives may care only or primarily about the sanctions 
directed against them as individuals; some may care equally what happens to their employer 
(either out of professional pride, corporate loyalty, or because of how a corporate sanction 
could affect their career); other executives might care about both, but weigh the individual 
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sanctions more heavily. Does to these agent/principle problems we have arbitrarily tripled the 
deterrence effects of the individual sanctions (prison, house arrest and fines) compared to the 
corporate payouts (fines, restitution, and payouts in private cases). 

Concerning private enforcement; The S18-19.6 billion in payments made in 40 large 
private antitrust cases is only an extremely low floor on the total deterrence effects of private 
antitrust enforcement, for many reasons. While these were among the largest private 
antitrust cases brought during the relevant time period, surely the total paid by defendants in 
the thousands of private antitrust cases that ended during this period was many times as large. 
This total also omitted the deterrence value of the products, discounts, services, and coupons 
that were part of the relief in these cases. 

Concerning the DOJ/private comparison: The comparison of the relative deterrence 
from private and DOJ cases did not attempt to value the injunctive relief or legal precedent 
obtained in either type of case. The deterrence effects of defendants’ attorneys’ fees and the 
stress and time involved for defendants in defending both the DOJ and the private cases also 
has been omitted. These are significant omissions. This paper’s analysis assumes the 
effects of these omitted factors would be the same for both private enforcement and DOJ 
enforcement, but we know of no way to ascertain whether this is true. 

Further, reasonable people could dispute who first discovered some of the violations 
that gave rise to the sample of 40 large private cases. The Lande/Davis study concluded, on 
the basis of admittedly imperfect public information and interviews with attorneys, that 16 of 
these 40 cases originally had been discovered by private parties and their counsel, 10 were 
follow-ons to government enforcement actions, and the others had mixed or uncertain 
origins. This figure for follow-on cases of 10/40, or 25%, is consistent with a survey by 
Kauper & Snyder which found that only 20% of private cases were follow-on cases.* 

Moreover, at least of the private cases were significantly broader than the DOJ case: they 

involved more defendants than the DOJ case, more causes of action, or longer periods of 
illegality.*^ 


84 The only indication of the relative value of the precedents that were established comes 
from the Calkins study, supra note 1 1 , which concludes that the most important precedents in 
recent years were established through private litigation. 

85 See John C. Coffee, Jr., Understanding the Plaintijf’s Attorney: The Implications of 
Economic Theory for Private Enforcement of Law Through Class and Derivative Actions, 86 
COLUM. L. Rev. 669 n. 36 (1986) (“Althou^ the conventional wisdom has long been that 
class actions tend to ‘tag along’ on the heels of govemmentally initiated suits, a recent study 
of antitrust litigation by Professors Kauper and Snyder has placed this figure at ‘[l]ess than 
20% of private antitrust actions filed between 1976 and 1983.”’ (quoting Moore, Data 
Galore in Georgetown Damage Study, LEGAL TIMES, Nov. 4, 1985, at 24, col. 4)). 

86 See 


27 



223 


Even if, contrary to our findings, every private antitrust violation originally was 
uncovered by the DOJ (even for private actions where the DOJ never filed a case) this would 
not detract from the important deterrence provided independently by the private actions in 
these cases. If there has been no private enforcement, this deterrence never would have 
arisen. Of course, if all 40 violations had first been discovered by the DOJ, it would 
complicate an analysis of the relative deterrence effect of private and public antitrust 
enforcers.*^ But important deterrence effects from private enforcement - in a system that 
already had public enforcement - would remain. 

Another general caveat concerns how, from a deterrence perspective, perceptions are 
more important than the realities this article has attempted to document. For example. 
Professor Steven Calkins noted the widespread publicity over Mr. Taubman going to prison 
for an antitmst offense and surmised that this did more to discourage price fixing than almost 
any fine that would have been likely to be imposed against defendants in that case.** In this 
regard, some of the stereotypes about private enforeers also could help to deter antitrust 
violations. Irwin Stelzer articulated the widely held belief: “An army of private enforcers, 
enlisting help from attorney-entrepreneurs free to accept cases on a contingency fee basis, 
freed of ‘loser pays’ obligations, is an important supplement to those limited [government] 
resources.”*^ Although defendants to a large extent have succeeded in portraying plaintiffs’ 
attorneys as the modem economies’ bogymen, their fears of this swarming private “army” 


87 The DOJ should get partial credit for any cases they uncovered or helped to uncover even 
if the private parties secured the bulk of the sanctions. Each type of plaintiff might make a 
different contribution to the deterrence mix. As we noted in Global Competition Litigation 
Review; “[i]n fact, there are many reasons to believe that private antitrust or competition 
actions complement government enforcement in important ways. As a practical matter the 
government cannot be expected to do all or even most of the necessary enforcing for various 
reasons including: budgetary constraints; undue fear of losing cases; lack of awareness of 
industry conditions; overly suspicious views about complaints by ‘losers’ that they were in 
fact victims of anticompetitive behavior; higher turnover among government attorneys, and 
the unfortunate, but undeniable, reality that government enforcement (or non-enforcement) 
decisions are at times politically motivated. Not surprisingly, a vigorous private antitrust or 
competition regime is likely to confer significant benefits over and above those conferred by 
a system reliant solely upon government enforcement.” Robert H. Lande & Joshua P. Davis, 
Of Myths and Evidence: An Analysis of 40 U.S. Cases for Countries Considering a Private 
Right of Action for Competition Law Violations, Global COMPETITION Litig. Rev. 
(forthcoming 2009). 

88 Steven Calkins, Professor of Law, Remarks at the European University Institute 1 1th EU 
Competition Law and Policy Workshop (Florence, Italy, June 2-3 2006). Verbal remark at 
GW Conference - check with him. 

89 Irwin Stelzer, Implications for Productivity Growth in the Economy, Talk at Office of 
Fair Trading’s Workshop on Private Enforcement of Competition Law (London, Eng., Oct. 
19, 2006). 
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might do a great deal to discourage anticompetitive conduct, despite the fact that many recent 
court decisions have weakened private enforcement substantially.’® 

Finally, this paper is not attempting to perform a cost/benefit analysis of private 
antitrust enforcement. Many others have asserted problems with private enforcement 
(although without any systematic evidence), and we readily agree that some private cases 
have not been in the public interest. Nevertheless, we believe the debate over private 
antitrust enforcement deserves balance. 


V. Conclusions 

Our primary conclusion is that the benefits of private antitrust enforcement are 
substantial and underappreciated. The importance of private enforcement to compensation 
perhaps requires little elaboration because there is no meaningful alternative means for 
victims of anticompetitive behavior to recover for the harm they suffered as a result of 
antitrust violations. Perhaps more surprisingly, there is evidence that private antitrust 
enforcement does more than DOJ criminal enforcement to deter anticompetitive behavior. 

It is, of course, extremely difficult to isolate successes in the antitrust world. Even if 
a particular private case succeeded in forcing violators to surrender $100 million or more to 
their victims, it often would be reasonable to credit many parties in addition to the victims 
and their counsel. A case could rely in whole or in part on a conspiracy uncovered or partly 
uncovered by an earlier Department of Justice investigation, as well as on a legal precedent 
established by a State Attorney General in an unrelated case, and the case itself could have 
been financed by private counsel who were able to do so only because of their success in a 
prior private litigation. As always, success has many parents. Rather than enter into fruitless 
arguments about which type of enforcement is entitled to what percentage of the credit, and, 
regardless whether viewed from a deterrence or compensation perspective, perhaps the safest 
conclusion is that private enforcement is an important complement to government 
enforcement. 

Moreover, the cost to the taxpayer of the deterrence and compensation that arises 
from private enforcement is practically nonexistent. The only cost to the taxpayer is the cost 
of maintaining some portion of the judicial system. This amounts to only a tiny fraction of 
the benefits of private enforcement, and would be incurred even if all these cases were 
brought by government enforcers. 

In addition, the high success rate of government litigation suggests that in the absence 
of private litigation, many bad actors would get away with violating the antitrust laws. In 
most cases, if the law is somewhat unclear, or the evidence of illegal conduct is not 
absolutely compelling at the outset of a legal action, the DOJ does not seem to be willing to 


90 See supra note 43 and accompanying text. 
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pursue litigation. This may well be the appropriate approach for the government to take. But 
it holds the potential for antitrust laws to go largely unenforced. 

Within this context, private litigation of the antitrust laws seems to play a crucial role. 
In the United States the anticompetitive conduct that gives rise to government enforcement 
currently occurs far too frequently and is almost certainly significantly underdeterred^' - even 
factoring in the effects of the present system of private litigation. A fortiori this conduct 
would be even more undeterred if the United States eliminated or substantially curtailed 
private enforcement. We would be surprised if firms in other nations were significantly 
more law abiding than United States firms, and suspect that the United States record of 
underdeterrence of anticompetitive conduct (and undercompensation of victims) exists in 
many if not most other nations as well. Although each nation has unique needs, history, 
institutions, capabilities and circumstances, and we would never advocate a “one size fits all” 
approach to competition legislation, we do urge every nation without private enforcement of 
its competition laws to seriously consider permitting victim suits. 


91 See Lande, supra note 14, at (“. . .antitrust damages levels should be raised so that they 
do result in the effective treble damages necessary to insure optimal deterrence of 
anticompetitive conduct . . . .”); see also Connor & Lande, supra note 16, at 560 (“If the 
worldwide system of criminal fines can be made to correspond more closely to the actual 
levels of cartel overcharges, sanctions against price-fixing will more closely provide optimal 
deterrence.”). 

Europeans often believe that public enforcement should be concerned with deterrence 
while private enforcement should be concerned with compensation of victims. See Wouter 
P. J. Wils, The Relationship Between Public Antitrust and Private Actions for Samages, 32 
World Competition, 3 (2009), passim and especially 12-15. We believe that the deterrence 
effects of private enforcement should be given greater consideration. 
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Appendix I Tables 

Table 1 Total Corporate Antitrust Fines 1990-2007 

The following figures are from a variety of different sources published at different times. We 
found results for some years from some sources that contradicted results given by different 
sources, for reasons we could not determine. The figures in the following table are our best 
attempt to reconcile these sometimes conflicting data sources. 


Year (Fiscal) 

Total Corporate Fines ($000) 



1990 

22658 

1991 

17573 

1992 

22430 

1993 

40427 

1994 

38996 

1995 

40222 

1996 

25245 

1997 

203931 

1998 

241645 

1999 

959866 

2000 

303241 

2001 

270778 

2002 

93826 

2003 

63752 

2004 

140586 

2005 

595966 

2006 

469805 

2007 

615671 


Total 


$4,166,168,000 


U.S. Dep't of Justice, Antitrust Division Workload Statistics FY 1990-1996, 1 1 (on 
file with author); U.S. Dep’t of Justice, Antitrust Division Workload Stattstics FY 
1998-2007, 12, http;//www.usdoj.gov/atr/public/workstats.pdf 
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Table 2; Total Individual Antitrust Fines 1990-2007 

The following figures are from a variety of different sources published at different times. We 
found results for some years from some sources that contradicted results given by different 
sources, for reasons we could not determine. The figures in the following table are our best 
attempt to reconcile these sometimes conflicting data sources. 


Year (Fiscal) 

Total Individual Fines ($000) from 


1990-2007 

1990 

917 

1991 

2806 

1992 

1275 

1993 

1868 

1994 

1240 

1995 

1211 

1996 

1572 

1997 

1247 

1998 

2499 

1999 

12273 

2000 

5180 

2001 

2019 

2002 

8685 

2003 

470 

2004 

644 

2005 

4483 

2006 

3650 

2007 

15109 


Total 

567,148,000 


U.S. Dep't of Justice, Antitrust Division Workload Statistics FY 1990-1996, 1 1 (on 
file with author); U.S. Dep't of Justice, Antitrust Division Workload Statistics FY 
1998-2007, 12, http://www.usdoj.gov/atr/public/workstats.pdf 
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Table 3. 


Year 


Restitution Imposed in Connection with Criminal 
Antitrust Cases (SOOO) 
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Table 4: Recoveries in Private Cases 


Case 

Lccoverv f$ millions) 

Airline Ticket Commission Litigation 

86 

Auction Houses 

452 (plus 100 in uncounted fully redeemable 
coupons) 

Augmentin 

91 

Automotive Refinishing Paint 

106 

Buspirone 

220 

Caldera 

275 

Cardizem (direct class) 

no 

Citric Acid 

175 

Commercial Explosives 

77 

Conwood 

1050 

DRAM 

^26 

Drill Bits 

53 

El Paso 

1 ,427 (plus 1 25 in uncounted rate reductions) 

Flat Glass 

122 

Fructose 

531 

Graphite Electrodes 

47 

IBM 

775 (plus 75 in uncounted credit towards 
Microsoft software) 

Insurance 

36 

Lease Oil 

193 

Linerboard 

202 

Lysine 

65 

Microcrystalline Cellulose 

50 

NASDAQ 

1027 

NCAA 

74 

Netscape 

750 

Paxil 

165 

Platinol 

50 

Polypropylene Carpet 

50 

RealNetworks 

478 to 761 

Relafen 

250 

Remeron 

75 
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Rubber Chemicals 

268 

Sorbates 

96 

Specialty Steel 

50 

Sun 

700 

Taxol 

66 

Terazosin 

74 

Urethane 

73 

Visa/MasterCard 

3383 

Vitamins 

3,908 to 5,258 

Total 

18,006 to 19,639 
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Table 11 


Year 

[ncarceration: Total Number of Incarceration Days 
Imposed by the Court in Antitrust Division Cases 

1990 

2739 

1991 

6594 

1992 

2488 

1993 

4726 

1994 

1497 

1995 

3902 

1996 

2431 

1997 

789 

1998 

1301 

1999 

6662 

2000 

5584 

2001 

4800 

2002 

10501 

2003 

9341 

2004 

7334 

2005 

13157 

2006 

5383 

2007 

31391 

Total 

120620 

120,620-365.25 =330.24 
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Table 5 


Year 

1990 

1991 

1992 

1993 

1994 

1995 

1996 

1997 

1998 

1999 

2000 

2001 

2002 

2003 

2004 

2005 

2006 

2007 


m 


Note: This Document Is 


other Confinement: Number of Other 
Confinement Days Imposed in Antitrust 
Division Cases 

632 ~ 

1519 
1734 
3552 
2475 
2933 
1148 
1270 
1530 
2850 
2567 
1844 
3607 

um 

1575 
1270 
2760 

io^ 
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Table 6 


Plaintiff 

mprisonment 

Total Award 

Award per year 

Haywood 

1 week 

$437670 

22758840.00 

George Jones 

1 month 

$355500 

4266000.00 

Kerry Edwards 

30 days 

$327,500 

settlement) 

3875416.66 

Mark Diaz Bravo 

1,179 days 

$3676451.90 

1138951.77 

Edward Greco 
(Limone v. U.S.) 

27 years (died while 
incarcerated) 

$28000000 

1037037.04 

James Newsome 

1 5 years 

$15000000 

1000000.00 

Joseph Salvati 
(Limone v. U.S.) 

29 years 

$29000000 

1000000.00 

Peter Limone 
(Limone v. U.S.) 

33 years 

$26000000 

787878.79 

Tameleo 
(Limone v. U.S.) 

17 years (died while 
incarcerated) 

$13000000 

764705.88 

Larry Mayes 

21 years 

$4,500,000 

(settlement) 

214285.72 

Eduardo Velazequez 

1 4 years 

$ 2,450,000 (settlement) 

175000.00 

Clarence Elkins 

7 years 

$ 1,075,000 (settlement) 

153571.43 

Olmedo Hidalgo 

14 years 

$2,000,000 (settlement) 

142857.15 

Darryl Hunt 

19.5 years 

$ 1,958,454. (settlement) 

100433.54 

Eddie Joe Lloyd 

17 years 

6000000 

(settlement) 

35294.12 

Stephen Avery 

1 7 years 

$ 400,000 (settlement) 

23529.41 
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Appendix to Table 6 — Following is a list of cases included in Table 6. This appendix 
contains each suit's cause of action, the researcher's methodology notes, the plaintiffs 
occupation, if known, and any other general case notes. 

1. George Jones. Jones v. City of Chicago, 1987 WL 19800, 1987 U.S. Dist. LEXIS 
10510 (N.D.I11. \9?,l),affd, 856 F.2d 985 (7th Cir. 1988). Filed under 42 U.S.C. § 1983. 

This case was cited by the Limone case. George Jones was a high school student at time of 
arrest. Our total award includes only the false imprisonment award.’^ 

2. Kerry Edwards. Edwards v. Freehold Township, No. 3:07-cv043763-MLC-TJB, 
2006 WL 4587710 (2006). Filed under 42 U.S.C. § 1983. This verdict summary was found 
by running a Westlaw verdict search.^'' Kerry Edward's occupation is unknown. The 
settlement is ambiguous as to the portion of the award pertaining to false imprisonment and 
the portion of the award pertaining to civil rights violations.^^ 

3. Mark Diaz Bravo. Bravo v. Giblin, 2002 WL 31547001, 2002 Cal. App. Unpub. 
LEXIS 10494 (Cal.App. 2 Dist. 2002). Filed under 42 U.S.C. § 1983. This case was cited by 
the Limone case. Mark Diaz Bravo was a nurse falsely convicted of raping a patient. The 
total award of $3,676,451.90 was calculated by taking the $3,000.00 per day awarded by the 
court for 1,179 days in prison and adding the court's $221,976.00 award for lost earnings. 

An award of $1,000,000 for time spent in prison before conviction was not included in our 
calculations. 

4. Edward Greco, Joseph Salvati, Peter Limone, and Tameleo. Limone v. United 
States, 497 F. Supp. 2d. 143 (D. Mass. 2007). Filed under the Federal Torts Claims Act, 
Bivens, and 42 U.S.C. § 1983 and Massachusetts law. This case was found by performing a 
Westlaw verdict search^’ followed by a search for the case name in the allfeds database. 
Despite lengthy biographies of all four plaintiffs in the district court opinion, the occupations 
are never stated.^® We only included the false imprisonment portions of the $101,000,000 
award in this case. Additional awards went to friends and family of the plaintiffs for 
emotional distress and loss of consortium. At this time, the outcome of any possible pending 
appeal or settlement is unknown. We include this case despite its status as perhaps not final 
because of the unprecedented $101,000,000 award and its important discussion of the 
disvalue of time in prison. 

5. James Newsome. Newsome v. McCabe, 319 F.3d 301 (7th Cir. 2003) cert, denied, 
539 U.S. 943 (2003). Filed under 42 U.S.C. § 1983. This case was cited by the Limone case. 
James Newsome was an unemployed paralegal at the time of arrest. Flowever, he testified 
that he was still employed and the court held that this was not reversible error. The court 

See supra note 42 and accompanying text. 

Database: JV-NAT, LRP-JfV, VS-JV. Search terms: "wrongful imprisonment" "wrongful 
confinement "false imprisonment" "malicious prosecution" "wrongful arrest" on June 1, 
2009. 

See Complaint at 2007 WL 3388973 (Oct. 2, 2007). 

See supra note 36 and accompanying text. 

See supra note 75. 

Limone, 497 F.Supp.2d at 237. 


39 



235 


awarded $ 1 ,000,000 per year of imprisonment plus $850,000 total in attorneys fees, which 
we did not include in our calculations. 

6. Larry Mayes. Mayes v. City of Hammond, 2008 WL 3874685 (N.D, Ind., 2008). 
Filed under 42 U.S.C. § 1983. This case was found by performing a Westlaw search in the 
allfeds database for "wrongful imprisonment" "wrongful confinement" "false imprisonment" 
on June 1, 2009. Larry Mayes' occupation is unknown. The original award was $9,000,000 
but the parties settled for $4,500,000 to avoid the possibility of appeal. 

7. Eduardo Velazquez. Valazquez c. City of Chicopee, 226 F.R.D. 31 (D. Mass, 
2004). Filed under 42 U.S.C. § 1983. The verdict summary was found by running a Westlaw 
verdict search.^^ Eduardo Velazquez' occupation is unknown. Prior to this action, Eduardo 
Velazquez had filed and settled a lawsuit under Massachusetts' exoneration statute for 
statutory maximum of $500,000.00. 

8. Clarence Elkins. Elkins v. Ohio, JAS OH Ref No. 224622WL, Case No. CR-98- 
06041 (April 6, 2006). The cause of action is unknown. Clarence Elkins' occujgation are 
unknown. This verdict summary was found by performing a Westlaw search. 

9: Olmedo Hidalgo. Hidalgo v. City ofNew York, No. 06 CIV 13118, 2009 WL 
1 1 99430 (April 7, 2009). The cause of action is unknown. Olmedo Hidalgo's occupation is 
unknown. This verdict summary was found by running a Westlaw verdict search, “ 

10. Darryl Hunt. Hunt. v. North Carolina, JAS NC Ref. No. 231251 WL (February 
16, 2007). The cause of action is unknown. Darryl Hunt's occupation is unknown. This 
verdict summary was found by running a Westlaw verdict search.’”^ 

1 1. Eddie Joe Lloyd. Lloyd v. City of Detroit, JAS Ml Ref No. 223208 WL (March 
1, 2006). The cause of action is unknown. Eddie Joe Lloyd's occupation is unknown. The 
verdict summary was found by running a Westlaw verdict search. 

12. Stephen Avery. Avery v, Manitowoc Co., No. 04-C986, slip op. (D. Wis. April 
28, 2006). Filed under 42 U.S.C. § 1983. Stephen Avery's occupation is unknown. The 
verdict summary was found by conducting a Westlaw search.'" Avery's case probably 
settled very low because he was accused of a second murder in 2005. 


"" See supra note 75. 

Mass. Gen. Laws ch. 258D, §§1-9 (2006). 

"" See supra note 75. 

See supra note 75. 

See supra note 75. 

See supra note 75. 

See supra note 75. 

'""issue 31, Winter 2006. Justice Denied Magazine. "Wisconsin Innocense Project Needs to 
Show Backbone in Steven Avery's Case". 

http://www.justicedenied.org/issue/issue_31/jd issue_31.pdf. Retrieved on 2009-06-8. 
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Table 8: Summary of Validation of Merits in Individual Cases 


Case 

Validation of Merits 

Airline Tickets 

Commission 

None Reported 

Auction Houses 

Criminal Penalty 

Augmentin 

lulings against Ds on Underlying Patent Issues in Related Cases 

Automotive Refinishing 

'lone Reported 

Buspirone 

^art of Course of Conduct Resulting in FTC Consent Order 

Caldera 

Survive SJ 

Cardizem 

i^artial SJ for Ps on Per Se Issue (afPd on appeal) and Conduct Resulted in FTC 
Consent Order 

Citric Acid 

Criminal Penalty 

Commercial Explosives 

Jury Verdict Against Ds by competitor, Criminal Penalty 

Conwood 

Jury Verdict Against D (AfFd on Appeal) 

DRAM 

Survived SJ and Criminal Penalty 

Drill Bits 

Criminal Penally 

El Paso 

FERC Ruling Against D 

Flat Glass 

SJ Against Ps Overruled on Appeal 

Fructose 

SJ Against Ps Overruled on Appeal 

Graphite Electrodes 

Criminal Penalty 

IBM 

Government Prevailed at Trial in Related Case 

Insurance 

Dismissal Reversed in Appellate Court (AfPd by USSC) 
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Linerboard 

None Reported (Other than Class Certification) 

Lysine 

Criminal Penally 

Microcrystalline Cellulose 

^C Consent Orders 

NCAA 

SJ for Ps on Liability (affd on appeal) 

Netscape v. Microsoft 

Government Prevailed at Trial in Related Case 

Oil Lease 

'4one Reported 

Paxil 

None Reported 

Platinol 

Part of Course of Conduct Resulting in FTC Consent Order 

Polypropylene Carpet 

Criminal Penalty 

RealNetworks v. Microsoft 

EU Preliminary Findings Against D in Related Case and U.S. Government 
Prevailed at Trial in Somewhat Related Case 

Relafen 

Ruling against D on Underlying Patent Issues in Related Case (Aff d on Appeal) 
and Ps Survive Motion to Dismiss and for SJ and Prevail on Motion of Issue 
Preclusion Regarding Patent Validity 

Remeron 

None Reported 

Rubber Chemicals 

Criminal Penalty 

Sorbates 

Criminal Penalty 

Specialty Steel 

Criminal Penalty and Ps Survived Motions to Dismiss 

Sun V, Microsoft 

Government Prevailed at Trial in Related Case 

Taxol 

Part of Course of Conduct Resulting in FTC Consent Order 

Terazosin 

Partial SJ for Ps on Per Sc Issue and Government Obtained Injunctive Relief 

Urethane 

Criminal Penalty 

Visa/M asterCard 

Ps Prevailed on SJ and Defeated SJ 
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Vitamins 


Criminal Penalty and Jury Verdict Against Non-Settling D 


43 




239 


Table 9: Recoveries in Per se Cases 


Case 

iecovcrv IS millionsl 

Airline Ticket Commission Litigation 

86 

Auction Houses 

452 (plus 100 in uncounted fully redeemable 
coupons) 

Automotive Refinishing Paint 

106 

Cardizem (direct class) 

110 

Citric Acid 

175 

Commercial Explosives 

77 

Conwood 

1050 

DRAM 

326 

Drill Bits 

53 

Flat Glass 

122 

Fructose 

531 

Graphite Electrodes 

47 

Insurance 

36 

Lease Oil 

193 

Linerboard 

202 

Lysine 

65 

Microcrystalline Cellulose 

50 

NASDAQ 

1027 

Polypropylene Carpet 

50 

Rubber Chemicals 

268 

Sorbates 

96 

Specialty Steel 

50 

Terazosin 

74 

Urethane 

73 

Vitamins 

3,908 to 5,258 

Total 

9,227 to 10,577 
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Table 10: Recoveries for Cases with a Criminal Penalty as Well 


Case 

Recovery (S millions) 

Auction Houses 

452 (plus 100 in uncounted fully 
redeemable coupons) 

Citric Acid 

175 

Commercial Explosives 

77 

DRAM 

326 

Drill Bits 

53 

Graphite Electrodes 

47 

Lysine 

65 

Polypropylene Carpet 

50 

Rubber Chemicals 

268 

Sorbates 

96 

Specialty Steel 

50 

Urethane 

73 

Vitamins 

3,908 to 5,258 

Total 

5,640 to 6,990 
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Table 12: Recoveries in Cases Validated by Government Action 


Case 

Validation of Merits in 
Government Action 

Recovery {$ millions) 

Auction Houses 

3!riminal Penalty 

452 

Buspirone 

*art of Course of Conduct Resulting in 
TC Consent Order 

220 

Cardizem 

Conduct Resulted in FTC Consent 

Order 

110 

Citric Acid 

Criminal Penally 

175 

Commercial Explosives 

Criminal Penalty 

77 

DRAM 

Criminal Penalty 

326 

Drill Bits 

Criminal Penalty 

53 

El Paso 

rERC Ruling Against D 

1,427 

Graphite Electrodes 

Criminal Penalty 

47 

IBM 

Government Prevailed at Trial in 
Related Case 

775 

Lysine 

Criminal Penalty 

65 

Microcrystalline Cellulose 

FTC Consent Orders 

50 

Netscape v. Microsoft 

Government Prevailed at Trial in 
Related Case 

750 

Platinol 

Part of Course of Conduct Resulting in 
FTC Consent Order 

50 

Polypropylene Carpet 

Criminal Penalty 

50 

RealNetworks v. Microsoft 

EU Preliminary Findings Against D in 
Related Case and U.S. Government 
Prevailed at Trial in Somewhat Related 
Case 

478 to 761 

Rubber Chemicals 

Criminal Penalty 

268 

Sorbates 

Criminal Penalty 

96 
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Specialty Steel 

Criminal Penalty 

50 

Sun V. Microsoft 

Government Prevailed at Trial in 
Related Case 

700 

Taxol 

Part of Course of Conduct Resulting in 
FTC Consent Order 

66 

Terazosin 

Government Obtained Injunctive Relief 

74 

Urethane 

Criminal Penalty 

73 

Vitamins 

Criminal Penalty 

3,908 to 5,258 

Total 


10,340 to 11,973 
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Appendix II - Following is a list of the cases included in this Study and the researchers 
who analyzed them.lOV 

In Re Airline Ticket Comm’n Litig., 1996 U.S. Dist. LEXIS 20361 (D. Minn. Aug. 
12, 1996). Tara Shoemaker 

2. In re Auction Houses Antitrust Litig., 164 F. Supp. 2d 345 (S.D.N.Y. 2001), affd, 

2002 U.S. App. LEXIS 15327 (2d Cir. July 30, 2002); Kruman v. Christie’s Int’l PLC, 284 
F.3d 384 (2d Cir. 2002). Douglas Richards 

3. Ryan-House v. GlaxoSmithKline PLC, 2005 U.S. Dist. LEXIS 33711 (E.D. Va. Jan. 
10, 2005); SAJ Distribs., Inc., v. SmithKline Beecham Corp., No. 2:04cv23 (E.D. Pa. filed 
Nov. 30, 2004) (Augmentin). Michael Einhom 

4. In re Auto. Refinishing Paint Antitrust Litig., Ill F. Supp. 2d 1378 (E.D. Pa. 2001). 
Maarten Burggraaf & Andrew Sullivan 

5. In re Buspirone Antitrust Litig., 185 F. Supp. 2d 340 (S.D.N.Y. 2002); In re 
Buspirone Patent Litig., 185 F. Supp. 2d 363 (S.D.N.Y. 2002), final settlement approval, 

2003 U.S. Dist. LEXIS 26538 (S.D.N.Y. Apr. 17, 2003). Morgan Anderson & Erika 
Dahlstrom 

6. Caldera, Inc. v. Microsoft Corp., 72 F. Supp. 2d 1295 (D. Utah 1999). Tara 
Shoemaker & Erica Dahlstrom 

7. In re Cardizem CD Antitrast Litig., 105 F. Supp. 2d 682 (E.D. Mich. 2000), aff’d, 332 
F.3d 896 (6th Cir. 2003). Morgan Anderson 

8. In re Citric Acid Antitrust Litig., 996 F. Supp. 951 (N.D. Cal. 1998). Bobby Gordon 

9. In re Commercial Explosives Litig., 945 F. Supp. 1489 (D. Utah 1996). Ruthie Linzer 

10. Conwood Co. v. U.S. Tobacco Co., 290 F.3d 768 (6th Cir. 2002). Erika Dahlstrom 
W. In re Dynamic Random Access Memory (DRAM) Antitrast Litig., 2006 U.S. Dist. 

LEXIS 39841 (N.D. Cal. June 5, 2006). Erika Dahlstrom 

12. Natural Gas Antitrast Cases 1, II, III & IV; Sweetie’s v. El Paso Corp., No. 319840 
(S.F. Super. Ct. filed Mar. 20, 2001); Continental Forge Co. v. S. Cal. Gas Co., No. 
BC237336 (L.A. Super. Ct. filed Sept. 25, 2000); Berg v. S. Cal. Gas Co., No. BC241951 
(L.A. Super. Ct. filed Dec. 18, 2000); City of Long Beach v. S. Cal. Gas Co., No. BC2471 14 
(L.A. Super. Ct. filed Mar. 20, 2001); City of L.A. v. S. Cal. Gas Co., No. BC265905 (L.A. 
Super. Ct. filed Mar. 20, 2001); Phillip v. El Paso Merchant Energy LP, No. GIC 759425 
(San Diego Super. Ct. filed Dec. 13, 2000); Phillip v. El Paso Merchant Energy LP, No. GIC 
759426 (San Diego Super. Ct. filed Dec. 13, 2000) (El Paso). Erin Bennett & Polina 
Melamed 

13. In re Flat Glass Antitrast Litig., 191 F.R.D. 472 (W.D. Pa. 1999). Richard 
Kilsheimer 

14. In re High Fructose Com Syrup Antitrust Litig., 936 F. Supp. 530 (C.D. 111. 1996). 
Michael Freed 

15. In re Graphite Electrodes Antitrast Litig., 2003 WL 22358491 (E.D. Pa. Sept. 9, 
2003). Norman Hawker 

16. Scott Brooks, Microsoft and IBM Resolve Antitrust Issues, IBM, July 1, 2005 
http://ivww-03.ibm.coiii/press/us/en/pressrelease/7767.wss. Erika Dahlstrom 

17. In re Insurance Antitrast Litig., 723 F. Supp. 464 (N.D. Cal. 1989), rev’d, 938 F.2d 
919 (9th Cir. 1991), ajf'd sub nom, Hartford Ins. Co. v. California, 509 U.S. 764 (1993). 
Maarten Burggraaf 


107 See Lande & Davis, supra note 43, for complete case analyses. 
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18. In re Linerboard Antitrust Litig. (Linerhoard I), No. 1261, 2000 WL 1475559, at *1-3 
(E.D. Pa. Oct. 4, 2000); In re Linerboard Antitrust Litig. (Linerboard II), 203 F.R.D. 197, 
201-04 (E.D.Pa. 2001), aff’d. In re Linerboard Antitrust Litig. (Linerboard III), 305 F.3d 
145, 147^9 (3d Cir. 2002); In re Linerboard Antitrust Litig., 321 F. Supp. 2d 619 (E.D. Pa. 

2004) . Maarten Burggraaf 

19. In re Amino Acid Lysine Antitrust Litig., 918 F. Supp. 1190 (N.D. 111. 1996). 
Maarten Burggraaf 

20. In re Microcrystalline Cellulose Antitrust Litig., 221 F.R-D. 428 (E.D. Pa. 2004) 
Michael Einhom 

21. In re NASDAQ Market-Makers Antitrust Litig., 894 F. Supp. 703 (S.D.N.Y. 1995). 
Maarten Burggraaf 

22. Law V. Nat’l Collegiate Athletic Ass’n, 902 F. Supp. 1394 (D. Kan. 1995), aff’d, 134 
F.3d 1010 (10th Cir. 1998). Joey Pulver 

23. Netscape Comm. Corp. v. Microsoft Corp., Civil Action Nos. 98-1232, 98-1233 
(D.D.C. filed Jan. 22, 2002). Andrew Smullian 

24. N. Shore Hematology & Oncology Assocs. v. Bristol-Myers Squibb Co., Civil 
Action No.:04 cv248(EGS) (D.D.C. filed Feb. 13, 2004). Tara Shoemaker 

25. In re Lease Oil Antitrust Litig., 186 F.R.D. 403 (S.D. Tex. 1999). Stratis Camatsos 

26. Vista Healthplan, Inc. v. Bristol-Myers Squibb Co., 266 F. Supp. 2d 44 (D.D.C. 
2003). Tara Shoemaker 

27. Stop & Shop Supermarket Corp. v. SmithKline Beecham Corp., Civil Action No. 03- 
CV^578 (E.D. Pa. filed Aug. 6, 2003); Nichols v. SmithKline Beecham Corp., 2003 WL 
302352 (E.D. Pa. Jan. 23, 2003). Tara Shoemaker 

28. In re Polypropylene Carpet Antitrust Litig., 93 F. Supp. 2d 1348 (N.D. Ga. 2000). 
Drew Stevens 

29. Settlement Agreement, RealNetworks, Inc. v. Microsoft Corp., No. JFM-04-968, 
M.D.L. Docket No. 1332 (D. Md. Oct. 11, 2005). Norman Hawker 

30. Red Eagle Res. v. Baker Hughes Inc. (In re Drill Bits Antitrust Litig.), No. 
4:91cv00627 (S.D. Tex. filed Mar. 11, 1991). Ruthie Linzer 

31. In re Relafen Antitrust Litig., 346 F. Supp. 2d 349 (D. Mass. 2004). Morgan 
Anderson & Erika Dahlstrom 

32. In re Remeron Antitrust Litig., 2005 U.S. Dist. LEXIS 27013 (D.N.J. Nov. 9, 2005). 
Morgan Anderson & Erika Dahlstrom 

33. In re Rubber Chemicals Antitrust Litig., 350 F. Supp. 2d 1366 (Judicial Panel on 
Multidistrict Litigation 2004). Ruthie Linzer 

34. In re Sorbates Direct Purchaser Antitmst Litig., 2002 WL 31655191 (N.D. Cal. Nov. 
15, 2002). Joey Pulver 

35. Sun Microsystems v. Microsoft, 333 F.3d 517 (4th Cir. 2003). Robert Lande 

36. In re Terazosin Hydrochloride Antitrust Litig., 352 F. Supp. 2d 1279 (S.D. Fla. 

2005) . Morgan Anderson & Erika Dahlstrom 

37. Settlement Agreement, Transam. Refining Corp. v. Dravo Corp., No. 4:88CV00789 
(S.D. Tex. filed Mar. 10, 1988) (Specialty Steel Piping Antitrust Litigation). Ruthie Linzer 

38. In re Urethane Antitrust Litig., 232 F.R.D. 681 (D. Kan. 2005). Bobby Gordon 

39. Wal-Mart Stores, Inc. v. Visa U.S.A. Inc. & MasterCard IntT Inc., 396 F.3d 96, 
1 14 (2d Cir. 2005). Robert Lande 

40. In re Vitamins Antitrust Litig. (many related cases), see JOHN.M. CONNOR, The Great 
Global Vitamins Conspiracy: Sanctions and Deterrence (2008) (on file with the 
authors). Brian Ratner & Robert Lande 
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Mr. Johnson. Thank you, Professor Davis. I wish I could over- 
rule the Supreme Court decision or decisions in Twombly, Iqbal. 

I have got a question I will recognize myself for. And you know, 
this was a judicial animal the way that it was done for the last 40 
years — I mean, not a judicial animal hut a legislative animal. Is 
that correct? 

This standard of the previous standard which was ruled uncon- 
stitutional — is that standard still — we have had that — let me just 
drop that question and move on. 

This is a case of kind of legislative ruling from the bench. Is that 
right? In other words, taking out legislation that Congress enacted 
and then changing it for no real good reason? 

Mr. Davis. Is that to the panel generally, or 

Mr. Johnson. Yes, generally. 

Mr. Davis. I am happy to take a stah at that. I think that Conley 
is certainly an interpretation of the Federal Rules of Civil Proce- 
dure and that the judiciary is hound under the Rules Enabling Act 
by the Federal rules. 

And I do think that within certain parameters the judiciary has 
room to interpret those rules. But I actually think that Twombly 
and Iqbal exceed those bounds. 

And just as an example, to make this concrete, part of the Fed- 
eral Rules of Civil Procedure under Rule 84 are the forms. And one 
of the forms is what used to be called Form 9 and is now Form 11. 

And what it says — all it says — and this is supposed to be abso- 
lutely sufficient — according to the Federal rules, for a complaint, is 
it says on a date to be specified, at a place to be specified, the de- 
fendant negligently drove a motor vehicle against the plaintiff. 

Now, that is conclusory. There is no explanation of the neg- 
ligence. And if you take Twombly and Iqbal literally — now, the 
court says that survives, but it doesn’t really give a very satisfac- 
tory explanation as to why. 

If you take Iqbal and Twombly literally, you would say, “Well, 
negligence — that is a conclusion. There is nothing else other than 
the word negligence to say the defendant did anything wrong.” I 
think there is a very good argument that applying Twombly and 
Iqbal literally — that form is no longer good. 

Now, nobody wants to go there, but I think that that is a power- 
ful piece of evidence that in Twombly and Iqbal the Supreme Court 
really didn’t abide by the framework that was enacted pursuant to 
the Rules Enabling Act and it acted in essentially a legislative 
fashion. 

Mr. Johnson. The legislating from the bench. I am going to 
move on. 

How does Iqbal — how does it affect the ability of a litigant to go 
to court? I want to ask Mr. Katsas that. 

Mr. Katsas. Based on the data we have to date, which admit- 
tedly cover only a few months, the answer is Iqbal has had essen- 
tially zero impact on the ability of litigants. The federal 

Mr. Johnson. Well, if I might ask, why is it that previous law 
was changed if this is not having much effect on litigants’ ability 
to come into the courthouse and file their pleadings? 

Mr. Katsas. Because previous law wasn’t changed, Mr. Chair- 
man. Previous law was crystal clear on the propositions I men- 
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tioned. Conclusory allegations aren’t good enough, a plaintiff is 
only entitled to the reasonable inferences from the facts pled, dis- 
covery is not for fishing expeditions, and so on. 

Mr. Johnson. Let me ask Professor Schnapper to respond to it, 
and also Mr. Rubin. 

Mr. Schnapper. Well, with all deference to my colleague, I dis- 
agree with both that characterization of what the law was before 
and what its impact has been. 

Certainly, you can see any number of cases — and I have tried to 
identify a number of them in my prepared remarks — which were 
dismissed under the new standard which wouldn’t have been dis- 
missed under the old standard and which the judges said wouldn’t 
have been dismissed under the old standard. 

So it is clearly — it has clearly had an effect. And as I noted ear- 
lier, it has had an effect on defendants, because judges have been 
striking affirmative defenses under the Iqbal -Twombly standard, 
and that was not something that would have happened before. 

Mr. Johnson. Thank you. 

And, Mr. Rubin? 

Mr. Rubin. Thank you, Mr. Chairman. I think that the question 
of legislating from the bench is not a rigorous way of looking at it. 
This is not an unusual situation where the Supreme Court inter- 
prets, for example, a statute. 

If the interpretation is within the range of the interpretations 
that were envisioned for the statute by Congress, then we say the 
Supreme Court is interpreting. If the Supreme Court goes outside 
of that range, then we say the Supreme Court is legislating from 
the bench. 

In this case, the question is whether or not the Supreme Court 
exceeded in some manner its authority in its more granular and 
more specific interpretation of the pleading requirements set down 
in Rule 8(a)(2). 

Now, I believe that the Supreme Court was probably within its 
rights to interpret the rule as it did. Others may think that that 
is a — such a far-out interpretation that it is essentially legislating 
in the sense that it is changing the essential nature of the rule. 

I think that we don’t have to decide that question to know that 
there is a change, that the change is very clear in the sense that 
the requirements for expressing entitlement to seek relief in a civil 
complaint have been changed, and it is important to see how they 
have been changed. 

They have been changed in a way that only certain cases are 
going to be affected by the change. And as I tried to point out in 
my statement, there is a class of cases which comes up to the edge 
of the Twombly standard but does not, as the court said, go over 
the line into plausibility, and those cases are cases where the 
plaintiff is in the dark with respect to some of the essential ingredi- 
ents of their claim. 

They can allege facts that are consistent with the claim, but they 
cannot allege facts that get over the line established by Twombly. 
When we are talking about some fix for the problem, I believe this 
is the problem we are talking about, a class of cases that will get — 
which is a minority of cases, or maybe a majority, maybe more 
than 50 percent — I don’t know how many there. 
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But we know that there are cases that are unaffected by the 
Twombly standard because it keeps intact most of the existing mo- 
tion to dismiss standard, but we always — also know that there is 
a class of cases that will be ensnared by Twombly. 

That is the problem to be addressed. Those cases 

Mr. Johnson. Those pro se 

Mr. Rubin [continuing]. Did not have a problem before the court 
made its decision. They do have a problem now. 

Mr. Johnson. Pro se cases, cases involving unpopular ideas — 
those cases would be adversely impacted. 

Mr. Katsas. Actually, Mr. Chairman, there is a case called 
Erikson decided between Twombly and Iqbal in which the Supreme 
Court very specifically said that pro se litigants are still entitled 
to the benefit of the doubt in construing their complaint, so I don’t 
think that is right. 

Mr. Rubin. Well, if I could address that, Mr. Chairman, I think 
that something that gets lost in this debate is that not all cases are 
created equal. There is a class of cases, such as an automobile neg- 
ligence complaint, which needs only the barest allegations in order 
to make clear what the entitlement of the plaintiff to sue is based 
on. 

Everyone knows that an automobile accident will result — can re- 
sult in injury to people and property. It is not necessary in a com- 
plaint to allege exactly how the injury was caused and the other 
factual details in order to support and to demonstrate the entitle- 
ment of the plaintiff to sue. 

And Erikson was also such a case, because in that case the es- 
sential allegation was that medical treatment was being denied a 
prisoner, and all of us know from our common experience that 
when medical treatment is denied, injury can result. We do not 
need specific factual allegations in order to support the entitlement 
to sue in such a context. 

Contrast that with a — yes, sir. 

Mr. Johnson. So the point that you are making, if you could just 
boil it down 

Mr. Rubin. Well, is that there is a different kind of case that is 
a complicated case, an economic case, a case of discrimination, a 
case of financial shenanigans, where it is not close to our experi- 
ence what the basis of the entitlement to sue is. 

And in those cases, the Twombly standard will come into effect. 
And in those cases, the court is saying, “We need additional factual 
enhancements in order to make clear the entitlement to sue.” 

So you can’t say that Twombly is somehow inconsistent with 
Rule — pardon me, with Form 9, which is now Form 11. They are 
two different kinds of case, two different worlds, one to which 
Twombly applies and one to which it doesn’t. 

Mr. Davis. Oh, sorry. May I say just a word on this? I mean, Mr. 
Rubin has one theory of Twombly, which is a very interesting one, 
and I could respond on the particulars of that issue. 

But I do think the more important point is that fundamentally 
you are right that there is a threat from Twombly to the very 
cases, the very important cases, that you have identified. And the 
reality is that there are lots of ways to construe Twombly and 
Iqbal. 
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They have given judges far more room than existed under the old 
system. And so if you get — draw Mr. Rubin as a judge, you may 
get one conclusion. If you draw somebody with a different take on 
Twombly that kind of fits the reasoning in many ways, you get a 
different one. 

And if you get a judge who feels that unpopular views or the 
claims of a pro se litigant are implausible, whatever that means 
based on the good sense of that particular judge, there is a very 
real possibility of dismissal. 

And this is one of the concerns about Twombly and Iqbal, that 
any one of us may come up with our theory of what it — what they 
mean, but there is an awful lot of room that will vary by the judge. 

And Mr. Rubin is putting forth one very insightful, well-reasoned 
possibility that has to compete with all the others that judges may 
apply in any given case. 

Mr. Johnson. Thank you. 

One last question can be answered a yes, no, maybe so, and that 
is do you think the legislation H.R. 4115 will remedy this situation 
that exists at this time? 

Mr. SCHNAPPER. As drafted, it will remedy it for plaintiffs but 
not for defendants because it only applies to complaints. As writ- 
ten, it will not apply to affirmative defenses. It wouldn’t apply to 
counterclaims. 

It is unclear if it would apply to a cross complaint. I would think 
it would. But so it works for plaintiffs. It doesn’t work for defend- 
ants. 

Mr. Johnson. Mr. Katsas? 

Mr. Katsas. The legislation would make it impossible for any 
complaint to be dismissed based on either the conclusory or im- 
plausible nature of the allegations. To that extent, it would over- 
rule decades of prior precedent and eliminate any screening of com- 
plaints on a motion to dismiss. 

Those changes would not simply restore the law to what it was 
immediately b^efore Twombly. It would work very substantial and 
very unwelcome changes in the law. 

Mr. Johnson. Mr. Rubin? 

Mr. Rubin. Well, as I said in my testimony, I would favor a less 
ambitious approach. This legislation would remedy the problem we 
are discussing, but it may also do a lot more and have other unin- 
tended consequences, which is why I favor a more limited ap- 
proach. 

Mr. Davis. May I 

Mr. Johnson. Well, what kind of — what kind of things could 
happen as a result of this particular legislation? 

Mr. Rubin. Well, one of the things that it appears that the legis- 
lation overlooks is the fact that a motion to dismiss is a — it is pri- 
marily a legal maneuver in order to test the illegal sufficiency of 
the claim as pleaded. 

Not all motions to dismiss go to whether the facts alleged are 
sufficiently informative. Sometimes we are going to — whether the 
facts allege — try to state a case that might be non-cognizable for 
other reasons besides a failure of the factual allegations — for exam- 
ple, where there is 

Mr. Johnson. Well 
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Mr. Rubin [continuing]. Immunity or some other legal reason not 
to proceed. 

If the statute says that you can’t dismiss because — unless no set 
of facts could support the case, where is the demarcation between 
what we are trying to remedy, which is the Twombly problem 
case — which is where you can allege consistent but you can’t allege 
suggestive — and the other range of 12(b)(6) dismissals, which are 
an interaction between facts and law? 

Because the facts are going to be an input into whether or not 
you have got a legal problem with your claim, whether you have 
got an immunity, whether you have got a Trinko-type situation 
where it is not a cognizable claim because of regulation — that sort 
of thing. 

So that is what I am referring to by the unintended consequences 
of the statute. 

Mr. Johnson. All righty. 

And, Professor Davis, will this legislative proposal remedy the 
state of pleading now so that people are not restricted in coming 
into court? 

Mr. Davis. I think in large measure it would, and let me just say 
three quick things about it. First, I think the gist of the bill is to 
say let’s undo I(fl>al and Twombly and take us back to the position 
we were in before those very significant changes that the Supreme 
Court effected. 

And so to that extent, I think it absolutely will. It will put us 
back to a system that worked. It wasn’t broke. We shouldn’t have 
tried to fix it. 

There are two other points I might make. One is it says a court 
shall not dismiss a complaint, and I think that consistent with the 
current language of Rule 8 it might be better to say “shall not dis- 
miss a claim.” That would deal with counterclaims, cross claims, 
and not just complaints. So I think that is a very technical civil 
procedure sort of point, but that would be an improvement. 

And then one might consider more express language saying that 
this doesn’t — this just takes us back to the pre-Twombly, ^re-Iqbal 
world. One could consider that. 

But I think on the whole it is a very reasonable bill and it would 
solve a lot of the problems that have been created by Iqbal and 
Twombly. 

Mr. Johnson. Thank you. 

And I will now turn it over to the Ranking Member for questions. 

Mr. Coble. Thank you, Mr. Chairman. 

And good to have you all with us, gentlemen. 

Mr. Katsas, Judge Mark Kravitz, the chair of the Judicial Rules 
Advisory Committee, recently commented that judges are “taking a 
fairly nuanced view of Iqbal and that Iqbal has not thus far proven 
to be a blockbuster that gets rid of any case that is filed.” 

What is your comment on Judge Kravitz’s judgment? 

Mr. Katsas. His judgment is supported by a massive array of 
statistics collected by the Judicial Conference and by a comprehen- 
sive 150-page memorandum prepared for the Judicial Conference. 

With respect to the statistics, the Judicial Conference has looked 
at some 800,000 cases between the beginning of 2007 and Sep- 
tember of 2009. That is about 20,000 cases filed a month. They 



250 


have looked at motions to dismiss — how many are filed, how many 
are granted, in the period before Twombly and compared that to 
the period after Iqbal. 

One can hypothesize all one wants about what some particular 
judge might do, but what the statistics show over some 55,000 mo- 
tions to dismiss is that motions to dismiss prior to Twombly were 
granted at a 38 percent rate in the 4 months before Twombly. Mo- 
tions to dismiss in the 4 months after Iqbal were granted at a 38 
percent rate as well. 

That is pretty strong initial evidence that Judge Kravitz’s view 
that there is no big change here is, in fact, correct. 

Mr. Coble. And I want to ask you another question, Mr. Katsas, 
then I want to hear from the other panelists as well, but you first, 
Mr. Katsas. And you touched on it peripherally. 

Experience in the 6 months since Iqbal was decided provides that 
no basis for believing that the decision will limit access to the Fed- 
eral courts for plaintiffs with legitimate claims as defendants con- 
tinue to lose motions to dismiss complaints even when they rely 
upon Iqbal. 

Do you think that this indicates that the Iqbal decision was sim- 
ply a reiteration of what had already been largely prevailing law? 

You first, Mr. Katsas. Then the other gentlemen. 

Mr. Katsas. Yes, I do. The fact that motions to dismiss are not 
being granted at higher rates tends to confirm what is quite obvi- 
ous on the face of Twombly and Iqbal themselves, which is that 
neither decision changes prior law. 

We have heard some suggestion that the court just made up a 
plausibility requirement out of whole cloth. If you look at Iqbal, 
nine justices agreed that there is a plausibility requirement, citing 
Twombly, and disagreed about the particular complaint. 

In Twombly, seven justices endorsed plausibility, citing the re- 
spected treaties of Professor Wright and Miller and the numerous 
cases that I have mentioned. 

So whether you look at pre-Twombly case law or post-Iqbal case 
law, the plaintiffs have a great deal of leeway to pursue litigation, 
but at some point conclusory or implausible claims have to be dis- 
missed in order to protect qualified immunity, in order to protect 
defendants from harassment in meritless cases, and so on. 

Mr. Coble. I thank you for that. 

And, folks, I am trying to beat my red light, so if you all can sum 
up as quickly as you can. 

Professor, go ahead. 

Mr. SCHNAPPER. Thank you, your Honor — sorry. Just a couple of 
quick points. There are a number of studies which reach the oppo- 
site conclusion about the effect of this, and I could provide copies 
of those to the staff. 

But having read them, it is my view that none of this material 
is helpful. And the reason is, as Mr. Katsas points out, it is about 
the rate at which motions to dismiss are granted. The problem is 
that motions to dismiss are now made in cases they wouldn’t have 
been made before. 

Defendants don’t move to dismiss in all cases. They move to dis- 
miss in cases that fit the law at the time. And they are now moving 
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to dismiss in cases that wouldn’t have been dismissed before. That 
is where the problem is, and it is reflected in two things. 

First of all, the numbers of dismissals of employment discrimina- 
tion cases is up about a third after Iqbal. The rate hasn’t changed 
in all the studies, but the number has gone up. 

Secondly, in one of the cases I have referred to in my materials, 
the Ocasio-Hernandez case, at the end of the case the judge points 
out that until Iqbal — and the judge dismissed the case under Iqbal. 

At the end of the case, he points out that before Iqbal the defense 
lawyer, who was a very good lawyer, he said, didn’t even move to 
dismiss, because under the law that existed prior to Iqbal that 
wasn’t suitable for motion. 

So I think the problem isn’t the rates, it is the numbers. 

Mr. Coble. And my red light is on, guys, so if you can — if you 
could sum up as quickly as you can, I would appreciate it. 

Mr. Rubin. Yes, I just would like to — I don’t find the statistical 
evidence helpful one way or the other. We simply don’t know what 
wasn’t filed after Iqbal because of Iqbal, and we don’t know what 
really was dismissed because of Iqbal or Twombly just because 
they cite Iqbal or Twombly. So I don’t find them informative at all. 

Mr. Coble. Thank you. 

Professor? 

Mr. Davis. And just two quick points. One is Arthur Miller, the 
author of the very treatise to which Mr. Katsas cites, has described 
Iqbal and Twombly as a sea change. And the reality is it is a rad- 
ical change from what existed before. 

The other thing on statistics — I would just concur about how lim- 
ited is what we know. If they have the effect that we believe, where 
it is harder to survive a motion to dismiss, you would expect more 
violations of the law because defendants are emboldened, because 
they are unlikely to be held accountable. 

You would expect stronger cases to be filed as plaintiffs give up 
on some of the cases they would have filed before because they 
can’t survive a motion to dismiss. 

And then a similar level of either filing of motions to dismiss or 
of granting them wouldn’t tell us much, because the whole back- 
ground has changed in light of these rules. 

And until we can figure out how to measure those things, the 
statistics aren’t really going to tell us much one way or the other. 
It is a dynamic system, not a static one. 

Mr. Katsas. Could I just make one quick point? We actually do 
know something about the rate of filing of motions to dismiss. 

In that same universe of 55,000 cases that I mentioned — motions 
to dismiss filed in 34 percent of cases in the 4 months before 
Twombly, 36 percent of cases in the 4 months after Iqbal — that 
does not, to me, sound like a sea change. 

Mr. Coble. Gentlemen, you have been a good panel. 

And I yield back, Mr. Chairman. 

Mr. Johnson. Thank you, sir. 

All right, I will recognize Bob Goodlatte for questions. 

Mr. Goodlatte. Well, thank you, Mr. Chairman. 

I find this debate about the impact that this — these two decisions 
have had to be very interesting. I, quite frankly, agree with Mr. 
Katsas that the evidence does not show a significant change, and 
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I think that that in and of itself reflects on the fact that these deci- 
sions were not a significant change in the law. 

In fact, this legislation — and Mr. Nadler in his testimony 
harkened back to the Conley decision, which I don’t think has ever 
had a very high standard of credibility in our courts — there is a 
long chain of decisions by a host of courts and legal scholars and 
notes in various legal — I have got two pages of these things in our 
memo here on this. 

And it culminated in the comment by Justice Souter in the 
Twombly case, who concluded that the standard that some have 
advocated should be imposed through this legislation in H.R. 4115, 
the standard of Conley, had puzzled the profession long enough, 
and it made no sense to employ it any further. 

So quite frankly. Justice Souter — and some have alleged, includ- 
ing Mr. Nadler and others, that this is a conservative cabal, this 
is a conservative legislating from the bench. Justice Souter is not 
known by many people on my side of the aisle as a conservative 
justice in any way, shape or form. 

And quite frankly, I think every single member of the court rec- 
ognized that there is a requirement for plausibility. 

So my question for each and every one of you is can you actually 
sit here with a straight face and say that we should put into a stat- 
ute language that says a court shall not dismiss a complaint under 
one of those subdivisions on the basis of a determination by the 
judge that the factual contents of the complaint do not show the 
plaintiffs claim to be plausible? 

In other words, if the plaintiffs claim is implausible, that is not 
a basis for dismissing the case. This, in my opinion, would be a 
radical sea change in the standards that are set in our courts, not 
the other way around. 

So I will start with you. Professor Schnapper, and you are wel- 
come to respond to that. But this language is stunning in terms of 
specifically instructing judges in our Federal courts to not dismiss 
cases if they are implausible. How do you defend that? 

Mr. Schnapper. Your Honor, let me — I don’t want to seem too 
word-smithy about this, but there is some — there is an important 
distinction here between whether the plaintiff, without discovery, 
is able to establish that a complaint is plausible, or whether the 
judge affirmatively concludes it is an implausible claim. 

The problem is that the — we are talking about a decision that is 
made before all the evidence is known. And you know, at the 
point — we get to a point where 

Mr. Goodlatte. So is your standard anything goes? I mean, you 
really like this Conley no-set-of-facts standard that you can allege 
anything and get into court? 

I mean, we talked here about how — in fact. Professor Davis cited 
that one of the reasons why we can argue about the statistics is 
that a lot of people may not have filed cases because they couldn’t 
stand up in court. That, to me, is a good thing, not a bad thing. 

Why would we waste billions of dollars of resources in our coun- 
try, jamming our courts with cases that shouldn’t be in those 
courts, because we specifically tell the courts — the Congress specifi- 
cally tells the courts that if you find a case is implausiWe, you can’t 
dismiss it on that basis? 
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Mr. Davis. If I may just — because the word “plausible,” as so 
many legal terms do, has — is a term of art. And plausibility has 
been read to require all sorts of things that very reasonable plain- 
tiffs are unable to show. 

If you had told me that it was — that Tiger Woods had cheated 
on his spouse, I would have found that not only implausible but 
outrageous. And if his wife had brought suit on that basis, she 
never would have had her day in court, though it turned out she 
was absolutely right. 

The Bernie Madoff scheme — there are many things that happen 
that are implausible. And the way that courts have interpreted 
that word is often to ask plaintiffs not only to establish that some- 
thing may well have happened that gives them every reason to be- 
lieve they have a legal right, but that they at times have to allege 
the who, what, where, how of things they could not possibly know 
or get dismissed. 

And so that is — the word “plausible” here 

Mr. Goodlatte. Well 

Mr. Davis [continuing]. It is 

Mr. Goodlatte [continuing]. We don’t have divorce cases in Fed- 
eral courts. But in the state of Virginia, you have to allege adultery 
with specificity. You can’t just say this happened. 

So you know, I understand what you are saying, but I don’t un- 
derstand how you could build a standard into the law that says the 
issue of plausibility is off the table in every single pleading. 

Mr. Katsas? 

Mr. Katsas. Yes. Think of the black-letter statements of motion 
to dismiss law. A plaintiff is entitled to have the truth assumed of 
well-pleaded factual allegations and all reasonable inferences from 
those allegations. 

A court need not accept unwarranted inferences. All right? Those 
are standard formulations that one sees in all of the case law. 

What this bill would do is compel the courts to adopt the opposite 
formulation, which is that a court must accept even unwarranted 
and unreasonable inferences from the facts pled. To me, that is just 
crazy. 

And think about how it would play out on the facts of Iqbal 
itself, right? We are in the wake of an unprecedented national se- 
curity emergency after September 11th. The attorney general uses 
his authority under immigration law to detain people who may be 
connected to the terrorist attacks. 

And one of those guys wants to say, “Well, I was just detained 
because of my religion and the attorney general was not acting to 
protect the country but to discriminate against Muslims. I get to 
sue the attorney general.” That seems to me crazy. And that is ex- 
actly what would be permitted under this bill. 

And as Judge Cabranes said in the Second Circuit decision in 
Iqbal, if you allow that case to go forward, you have a blueprint — 
a blueprint — for people to bring baseless, politically motivated suits 
against cabinet officers for doing their job and making very tough 
calls to keep the country safe and to exercise all sorts of other — 
make all sorts of other difficult decisions in the performance of 
their duties. 

That seems to me a floodgate that we should not open. 
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Mr. ScHNAPPER. If I could respond a second 

Mr. Goodlatte. Yes, we took it away from Professor Schnapper, 
and I think we need to let him get back to 

Mr. Schnapper. Just to respond to the second questions you 
asked, I understand that your view is that the no-set-of-facts stand- 
ard is a bad standard and that that is not what the courts were 
applying prior to Iqbal. 

I took a look in Westlaw for that particular phrase to see if it 
was, in fact, being relied on by the courts prior to Iqbal, in the year 
before Iqbal. The number of cases in which it was cited is 1,631. 
So it was out there. 

Mr. Goodlatte. Yes, but you have to read what those cases said, 
because I have here in front of me — well, I am going to — here you 
have a case — no-set-of-facts standard has never been taken lit- 
erally, or unfortunately provided conflicting guideposts, or no-set- 
of-facts language in Conley has never been taken literally, or not- 
ing that Conley's, no-set-of-facts language has not been — is not to be 
taken literally, noting that Conley’s no-set-of-facts statement if 
taken literally would foolishly protect from challenge complaints al- 
leging that only that the defendant wronged the plaintiff or owes 
plaintiff a certain sum, literal compliance with Conley could consist 
simply of giving names of the plaintiff and the defendant and ask- 
ing for judgment. 

I mean, so I don’t — you know, we are talking about statistics 
here. I don’t think you can simply say that you ran a search on no- 
set-of-facts and found that the courts were favorably viewing that 
as a standard in pleadings cases. 

And let me just close — my time has expired, too — ^by saying that 
this is an area that is clearly a fine point in the law. We want peo- 
ple to be able to get into court, and they are not going to be able 
to allege in their pleadings a full set of facts upon which they base 
their claims because they don’t know the full set of facts and want 
to get to discovery. 

But we have to have some kind of standard other than no-set- 
of-facts to get into court. Otherwise, we are going to see, you know, 
an explosion of litigation. In this day of the preservation of infor- 
mation — e-mails and so on — the amount of and the cost of dis- 
covery in these cases is staggering. 

And to say that you can get into court on the basis of no-set-of- 
facts and then start plowing through and require the defendant to 
plow through and provide documentation when they have an infi- 
nitely larger amount of data to plow through than they ever did in 
the old environment, where every — where whatever was kept was 
on a piece of paper, is a standard that I don’t think is an acceptable 
one for the future. 

I think that we are far better off letting the court deal with these 
nuances than trying to ham-handedly write legislation that would 
actually say into law that a judge cannot dismiss a case that he 
finds to be implausible. 

Thank you, Mr. Chairman. 

Mr. Johnson. Thank you, Mr. Goodlatte. 

And since I took so much time asking questions myself, I feel ob- 
ligated to bestow that same right upon my friends on the other side 
of the aisle. 
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Mr. Coble. I am fine, Mr. Chairman. 

Mr. Johnson. All right. All right. 

No further questions. This has been an intriguing hearing. And 
a lot needs to be done to restore — I guess not sanity, but to restore 
the conditions which allowed people to come into court with a 
pleading. 

Now, it may or may not be meritorious. How do you make that — 
how do you make that determination? Is it something that you just 
don’t like this claim, and you don’t like the party who made the 
claim, and a judge deciding to — well, it is not very meritorious? 

I think we have heard the answer to that question. But it really 
does concern me deeply. And this will not be the last hearing that 
we have on this issue. 

I want to appreciate your time and your effort in coming to tes- 
tify today. And I wish everybody happy holidays as well. 

And with that, this hearing is adjourned. 

[Whereupon, at 5:22 p.m., the Subcommittee was adjourned.] 
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APPENDIX 


Material Submitted for the Hearing Record 


SUBMISSION BY THE COMMITTEE TO SUPPORT THE AN TH RUS I LAWS (COSAL) 
TO THE HOUSE OF REPRESENTATIVES 
COMMITTEE ON THE JUDICIARY 
SUBCOMMITTEE ON COURTS AND COMPETITION POLICY 

HEARING ON H.R. 4 1 1 5, THE “OPEN ACCESS I Q COURTS ACT OF 2009” 

Dec. 16, 2009 

The Committee to Support the Antitrust Laws (COSAL) is an association of law firms 
that prosecute private antitrust cases. The organization was established in 1986 to promote and 
support the enactment, preservation and enforcement of a strong body of antitrust laws in the 
United States. COSAL’s members have litigated many antitrust cases under the new pleading 
standards enunciated by the U.S. Supreme Court in Bell Atlantic Corp. v. Twomhly and Ashcroft 
V. Iqbal. 

During congressional consideration of legislation to restore the pleading standards that 
existed before Twombly was decided in 2007, there has been much debate about whether 
Twombly represented a significant change in the law regarding the standard to be applied when 
federal courts consider motions to dismiss in civil litigation. In order to assist the committee in 
its deliberations, COSAL compiled the following examples of statements that antitrust 
defendants have made to the federal courts that strongly suggest tlrat Twombly was, indeed, a 
significant change in the law governing motions to dismiss antitrust complaints. 

1. In re Pressure Sensitive Labelstock Antitrust Litig., MDL No. 1SS6 
(M.D. Pa.) 

In renewing their motion to dismiss plaintiffs’ complaint shortly after Twombly was 
decided, defendants slated: 

Indeed, courts and scholars alike agree that Twombly marks a sea change in the 

way courts analyze the adequacy of parallel conduct allegations in antitrust cases. 

Reply Memorandum In Support Of Defendants Bemis Company, Inc.’s and Morgan Adhesives 
Company’s Motion To Dismiss Plaintiffs’ Second Amended Complaint, p. 1 (Nov. 2, 2007, Doc. 
330). 


Defense counsel amplified their position in the court’s hearing of their motion to 
reconsider or for an interlocutory appeal: 

With respect to the comments that [Plaintiffs’ counsel] said that the Court made 
that Twombly is not radically different fiom what Courts have always done in the 
past, 1 fail to see how that argument can stand in light of the Supreme Court, the 
highest court in the land, telling us that Conley versus Gibson had earned its 
retirement. There was something going on there that the Supreme Court didn’t 
want to liave to continue. 
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Transcript of Proceedings of Oral Argimient and Settlement Agreement, p. 17 (Jul. 22, 2008, 
Doc. 339). 


2. In re Aftermarket Filters Antitrust Litig., MDL No. 1957 (N.D. 111.) 

In moving to dismiss plaintiffs' complaint, defendants characteri7ed Twombly in the 
following way: 

Twombly sets tire bar high for an allegation of a long-lasting conspiracy. 

Memorandum of law of Arvimneritor, Inc.; Cummins Filtration Inc.; Donaldson Company, Inc.; 
Honeywell International Inc.; Purolator Filters NA LLC; Affinia Group Inc.; and Wix Filtration 
Corp. in Support of Their Motion to Dismiss Consolidated Indirect Purchaser Complaint, Direct 
Purchaser Consolidated Amended Complaint, and Gasoline and Automotive Service Dealers of 
America’s Complaint for Failure to State a Claim, p. 19 (Feb. 2, 2009, Doc. 209). 

3. In re Puerto Rican Cabotage Antitrust Litigation, MDL No. 1960 (D.P.R) 

In moving to dismiss plaintiffs’ complaint, defendants characterized Twombly in the 
following way: 

In fact, the First Circuit has explicitly and directly held that Twombly “rais[ed] the 
pleading requirements for an antitrust claim, in light of the ‘unusually high cost of 
discovery in antitrust cases.’” Am. Steel Erectors, Inc. v. Local Union No. 7, int’l 
Assoc, of Bridge, Structural, Ornamental & Reinforcing Iron Workers, 536 F.3d 
68, 77 n.7 (1st Cir. 2008), quoting Twombly, 127 S. Ct. at 1 967. 

Defendants Crowley Maritime Corp. and Crowley Liner Services, Inc.’s Memorandmn of Law in 
Support of its Motion to Dismiss Second Amended Consolidated Complaint, p. 5 (Mar. 1 0, 2009, 
Doc. 289). 


4. In re Packaged Ice Antitrust Ligation, MDL No. 1952 (E.D. Mich.) 

From the Brief in Support of Reddy Ice Holdings, Inc. and Ready Ice Corporation’s Rule 
12(b)(6) Motion to Dismiss the Direct Purchaser Plaintiffs’ Consolidated Amended Complaint, 
at p. 5 (Oct. 30, 2009, Doc. 202): Defendants, quoting from the Sixth Circuit, “elaboratLedJ on 
the heightened [pleading] standard to be applied in the context of a motion to dismiss” and 
quote Twombly at length. Id. (emphasis added). 

5. In re Air Cargo Shipping Services Antitrust Litig., MDL No. 1775 (E.D.N.Y.) 

In moving to dismiss plaintiffs’ claims, defendants suggested that caselaw prior to 
Twombly no longer applies: “It is unclear what relevance this pre-Twombly decision in the 
summary judgment context has to [do with] whether or not pl^tiffs satisfied their Twombly 
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pleading obligations . . . Reply In Support of Defendants’ Motion To Dismiss, p. 95, n. 72 
(Jan. 4, 2008, Doc. 674). 


COSAL supports legislation that would restore the pleading standards that existed prior 
to the Twombly decision. We are happy to supply additional comments or answer any questions 
that the committee may have about the effects Twombly has had on antitrust cases. If you would 
like further information, please contact our Washington representative, Pamela Gilbert, at 202- 
789-3960 or DameIag@cuneolaw.com . Thank you for your consideration. 
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